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The WTO 


Location: Geneva, Switzerland 

Established: 1 January 1995 

Created by: Uruguay Round negotiations (1986-94) 

Membership: 134 countries (as of April 1999) 

Budget: 122 million Swiss francs for 1999 
Secretariat staff: 500 
Head: director general 
Functions: 

• Administering WTO trade agreements 

• Forum for trade negotiations 
s Handling trade disputes 

• Monitoring national trade policies 

• Technical assistance and training for developing countries 

• Cooperation with other international organizations 
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An up to date version of this text also appears on the WfO website 
(http://www wto org dick on About the WIO 1 where it is 
regularly updated to rellect developments in the WIO 

Contact the WTO Information Division 

rue de Lausanne 154 CH-1211 Geneve 21 Switzerland 

Tel (41 22) 7395111 Lax (41 22) 739 

5458 

e-mail enquiries@wto org 
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Abbreviations 


. me of die abbreviations and acronyms used in the WTO 
i African Caribbean and Pacific Group {Lome Convention) 

, ,j A-D Anti-dumping measures 
- -1A ASEAN Free Trade Area 

A’ is Aggregate measurement of support ( agriculture) 

-•I 'EC Asia-Pacific Economic Cooperation 

-SEAN Association of Southeast Asian Nations 

m!i Agreement on Textiles and Clothing 

( i C ( former) Customs Co-operation Council fnow WCO) 

' ER [Australia New Zealand] Closer Economic Relations 

[Trade Agreement] {also ANCERTA) 

< OMESA Common Market for Eastern and Southern Africa 
( ID Committee on Trade and Development 

i !E Committee on Trade and Environment 

t 7D Countervailing duty (subsidies) 

DSB Dispute Settlement Body 

HSU Dispute Settlement Understanding 

E 1 European Communities 

E-TA European Free Trade Association 

E1 1 European Union (officially European Communities in WTO) 

f AO Food and Agriculture Organization 

(■AES General Agreement on Trade in Services 

(>ATT General Agreement on Tariffs and Trade 

( sP Generalized System of Preferences 

HS Harmonized Commodity Description and Coding System 

K HQ Interim Commission for the International 

Trade Organization 

II0 International Labour Organization 

IMF International Monetary Fund 

ITC International Trade Centre 

110 International Trade Organization 

MERCOSUR Southern Common Market 

MFA Multifibre Arrangement ( replacedbyATC) 

MFN Most-favoured-nation 

MIN Multilateral trade negotiations 

NAEEA North American Free Trade Agreement 


PSE 

Producer subsidy equivalent (agriculture) 

PSI 

Pre-shipment inspection 

S&D 

Special and differential treatment (for developing countries) 

SAARC 

South Asian Association for Regional Cooperation 

SDR 

Special Drawing Rights (IMF) 

SELA 

Latin American Economic System 

SPS 

Sanitary and phytosamtary measures 

TBT 

Technical barriers to trade 

TMB 

Textiles Monitoring Body 

TPRB 

Trade Policy Review Body 

TPRM 

Trade Policy Review Mechanism 

TRIMs 

Trade-related investment measures 

TRIPS 

Trade-related aspects of intellectual property rights 

UN 

United Nations 

UNCTAD 

UN Conference on Trade and Development 

UNDP 

UN Development Programme 

UNEP 

UN Environment Programme 

UPOV 

international Union for the Protection of New Varieties 
of Plants 

UR 

Uruguay Round 

VER 

Voluntary export restraint 

VRA 

Voluntary restraint agreement 

WCO 

World Customs Organization 

WIPO 

World Intellectual Property Organization 

WTO 

World Trade Organization 


For a comprehensive list of abbreviations and glossary of terms used in 
international trade, see, for example' 

Walter Goode, Dictionary of Trade Policy Terms, Centre for International 
Economic Studies, University of Adelaide, 1997 

This and many other publications on the WTO and trade are available from 
WTO Publications, World Trade Organization, Centre William Rappard, 
Rue de Lausanne 154, CH—(1211 Geneva, Switzerland 
Tel (+41 -22) 739 52 08 / 739 53 08, Fax. (+41 -22) 739 57 92 

e-mail publications@wto org 


A word of caution: the fine print 

While every effort has been made to ensure the accuracy of the text in this booklet, it cannot be taken as an official legal interpretation of the agree¬ 
ments 

In addition, some simplifications are used in order to keep the text simple and clear, in particular, the words ’‘country" and "nation" are frequently 
used to describe WTO members, whereas a few members are officially "customs territories", and not necessarily countries in the usual sense of the word 
(see list of members) The same applies when participants in trade negotiations are called "countries" or “nations" 

Where there is little risk of misunderstanding, the word "member" is dropped from "member countries (nations, governments)", for example in the 
descriptions of the WTO agreements Naturally, the agreements and commitments do not apply to non-members. 

In some parts of the text, GATT is described as an ‘international organization" The phrase reflects GATT's de facto role before the WTO was creat¬ 
ed, and it is used simplistically here to help readers understand that role As the text points out, this role was always ad hoc, without a proper legal foun¬ 
dation International law did not recognize GATT as an organization For simplicity, the text uses the term "GATT members". Officially, GATT signatories 
were contracting parties” 
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Chapter 1 


Basics 


[The Uruguay Round] will strengthen the 
world economy and lead to more trade, 
investment, employment and income 
growth throughout the world.' 

' Ho I'lution 

. UiUhiciy Kouuu 

'.■.itr.iK' v? April N'Vf 


'Multilateral' trading system... 

i e the system operated by the WTO Most 
iMiions — including almost all the main trading 
nations — are members of the system But some 
are not so "multilateral' is used to describe the 
system instead of "global 1 or "world" 
in WIO affairs, "multilateral" also contrasts with 
actions taken regionally or by other smaller groups 
ol countries {This is different from the word's use in 
other areas of international relations where, for 
example, a ’multilateral" security arrangement can 
be regional) 


1. What is the World Trade 
Organization? 


The World Trade Organization (WTO) is the 
only international body dealing with the rules of 
trade between nations At its heart are the WTO 
agreements, negotiated and signed by the bulk 
of the world's trading nations These documents 
provide the legal ground-rules for international 
commerce They are essentially contracts, bind¬ 
ing governments to keep their trade policies 
within agreed limits Although negotiated and 
signed by governments, the goal is to help pro¬ 
ducers of goods and services, exporters and 
importers conduct their business 


Three mam purposes 

The system's overriding purpose is to help 
trade flow as freely as possible — so long as 
there are no undesirable side-effects That partly 
means removing obstacles. It also means ensur¬ 
ing that individuals, companies and governments 
know what the trade rules are around the world, 
and giving them the confidence that there will be 
no sudden changes of policy In other words, the 
rules have to be "transparent" and predictable 

Because the agreements are drafted and 
signed by the community of trading nations, 
often after considerable debate and controversy, 
one of the WTO's most important functions is to 
serve as a forum for trade negotiations 

A third important side to the WTO's work is 
dispute settlement Trade relations often involve 
conflicting interests Contracts and agreements, 
including those painstakingly negotiated in the 
WTO system, often need interpreting The most 
harmonious way to settle these differences is 
through some neutral procedure based on an 
agreed legal foundation. That is the purpose 
behind the dispute settlement process written 
into the WTO agreements 


Three years old, but not so young 

The WTO began life on 1 January 1995, but 
its trading system is half a century older Since 
1948. the General Agreement on Tariffs and 
Trade (GATT) had provided the rules for the 
system The second ministerial meeting, held in 
Geneva in May 1998, included a celebration of 
the 50th anniversary of the system 
It did not take long for the General 
Agreement to give birth to an unofficial, de facto 
international organization, also known informally 
as GATT Over the years GATT evolved through 
several rounds of negotiations 

The latest and largest round, was the 
Uruguay Round which lasted from 1986 to 1994 
and led to the WTO's creation Whereas GATT 
had mainly dealt with trade in goods, the WTO 
and its agreements now cover trade in services, 
and in traded inventions, creations and designs 
(intellectual property) 



2. Principles of the trading 
system 

The WTO agreements are lengthy and com- 
f>j< t-t cause thev are legal texts covering a wide 
i mgp L'f activities They deal with agriculture 
rattles and clothing, banking, telecommumca- 
rans government purchases, industrial stan¬ 
dard, tc vd sanitation regulations, intellectual 
property and much more But a number of sim- 
r e fundamental principles run throughout all of 
*K-se documents These principles are the foun- 
Lition o' th^ rr.ui’iiateral trading system 

a closer look at these principles 


Trade without discrimination 

1 Most-favoured-natron (MFN)- 
treating other people equally 

Under the WTO Agreements, countries can¬ 
not normally discriminate between their trading 
partners Grant someone a special favour (such 
as a lower customs duty rate for one of their 
products) and you have to do the same for all 
other WTO members 

This principle is known as most-favoured¬ 
nation (MFN) treatment (see box) It is so impor¬ 
tant that it is the first article of the General 
Agreement on Tariffs and Trade (GATT), which 
governs trade in goods MFN is also a priority in 
the General Agreement on Trade in Services 
(GATS) (Article 2) and the Agreement on Trade- 
Related Aspects of Intellectual Property Rights 
(TRIPS) (Article 4) although in each agreement 
the principle is handled slightly differently 
Together, those three agreements cover all three 
main areas of trade handled by the WTO 

Some exceptions are allowed For example, 
countries within a region can set up a free trade 
agreement that does not apply to goods from 
outside the group Or a country can raise barriers 
against products from specific countries that are 
considered to be traded unfairly And in services, 
countries are allowed in limited circumstances, to 
discriminate But the agreements only permit 
these exceptions under strict conditions In gene¬ 
ral, MFN means that every time a country lowers a 
trade barrier or opens up a market, it has to do so 
for the same goods or services from all its trading 
partners — whether rich or poor, weak or strong 


The principles 

The trading system should be ... 

• without discrimination — a country 
should not discriminate between its 
trading partners (they are all, equally, 
granted "most-favoured-nation" or 
MFN status); and it should not discrimi¬ 
nate between its own and foreign prod¬ 
ucts, services or nationals (they are 
given "national treatment"), 

» freer — with barriers coming down 
through negotiation; 

• predictable — foreign companies, 
investors and governments should be 
confident that trade barriers (including 
tariffs, non-tariff barriers and other 
measures) should not be raised arbitrar¬ 
ily; more and more tariff rates and mar¬ 
ket-opening commitments are "bound" 
in the WTO; 

• more competitive — by discouraging 
“unfair" practices such as export subsi¬ 
dies and dumping products at below 
cost to gain market share; 

• more beneficial for less developed 
countries — by giving them more time 
to adjust, greater flexibility, and special 
privileges. 


Why is it called 'most-favoured'? 

The name sounds like a contradiction It suggests some kind of special treatment (or 
one particular country, but in the WTO it actually means non-discrimtnalion — treat¬ 
ing virtually everyone equally 

What happens under the WTO is this Each member treats all the other members 
equally as most-favoured" trading partners If a country improves the benefits that it 
gives to one trading partner, it has to give the same "best" treatment to all the other 
WTO members so that they all remain ’most-favoured" 

Most-favoured nation (MFN) status did not always mean equal treatment In the 19th 
Century, when a number of early bilateral MFN treaties were signed, being included 
among a country s most-favoured" trading partners was like being in an exclusive 
club because only a few countries enjoyed the privilege Now, when most countries 
are in the WTO, the MFN club is no longer exclusive The MFN principle ensures that 
each country treats its over-100 fellow-members equally. 

But there are some exceptions 



2 National treatment• Treating 
foreigners and locals equally 

importPd ana locally-produced goods 
1 1 k add be treated equally — at least after the 
i xeiqn goods have entered the market The 
ime should apply to foreign and domestic ser- 
' h es and to foreign and local trademarks, copy¬ 
rights and patents This principle of "national 
msitment’ (giving others the same treatment as 
i no s own nationals) is also found in all the 
three mam WTO agreements (Article 3 of GATT, 
A. tide 17 of GATS and Article 3 of TRIPS), 
iithnuqh once again the principle is handled 
1 imhtly differently in each of these 

National treatment only applies once a 
p i jiIlk t service or item of intellectual property 
h i‘ entered the market Therefore charging cus- 
' mis duty on an import is not a violation of 
n ii Kina! treatment even if locally-produced 
products are not charged an equivalent tax 


The Uruguay Round 
increased bindings 

Percentage tariffs bound before and after 
the 1986 94 talks 



Before 

After 

Developed countries 

78 

99 

Developing countries 

21 

73 

transition economies 

73 

98 


i Ihese are tariff lines, so percentages are not 
weighted according to trade volume or value) 


Freer trade: 

gradually, through negotiation 

Lowering trade barriers is one of the most 
obvious means of encouraging trade The bar¬ 
riers concerned include customs duties (or tariffs) 
and measures such as import bans or quotas 
that restrict quantities selectively From time to 
time other issues such as red tape and exchange 
rate policies have also been discussed 

Since GATT's creation in 1947-48 there 
have been eight rounds of trade negotiations At 
first these focused on lowering tariffs (customs 
duties) on imported goods As a result of the 
negotiations, by the late 1980s industrial coun¬ 
tries' tariff rates on industrial goods had fallen 
steadily to about 6 3% 

But by the 1980s, the negotiations had 
expanded to cover non-tariff barriers on goods, 
and to the new areas such as services and intel¬ 
lectual property 

Opening markets can be beneficial, but it 
also requires adjustment The WTO agreements 
allow countries to introduce changes gradually, 
through "progressive liberalization" Developing 
countries are usually given longer to fulfil their 
obligations 


Predictability: through binding 

Sometimes, promising not to raise a trade 
barrier can be as important as lowering one, 
because the promise gives businesses a clearer 
view of their future opportunities With stability 
and predictability, investment is encouraged, 
jobs are created and consumers can fully enjoy 
the benefits of competition — choice and lower 
prices The multilateral trading system is an 
attempt by governments to make the business 
environment stable and predictable 

In the WTO, when countries agree to open 
their markets for goods or services, they “bind" 
their commitments For goods, these bindings 
amount to ceilings on customs tariff rates 
Sometimes countries tax imports at rates that are 
lower than the bound rates. Frequently this is the 
case in developing countries In developed coun¬ 
tries the rates actually charged and the bound 
rates tend to be the same 

A country can change its bindings, but only 
after negotiating with its trading partners, which 
could mean compensating them for loss of trade. 
One of the achievements of the Uruguay Round 
of multilateral trade talks was to increase the 
amount of trade under binding commitments 
(see table ) In agriculture, 100% of products 
now have bound tariffs The result of all this a 
substantially higher degree of market security for 
traders and investors. 

The system tries to improve predictability 
and stability in other ways as well One way is to 
discourage the use of quotas and other measures 
used to set limits on quantities of imports 
— administering quotas can lead to more red- 
tape and accusations of unfair play Another is to 
make countries' trade rules as clear and public 
("transparent") as possible Many WTO agree¬ 
ments require governments to disclose their poli¬ 
cies and practices publicly within the country or 
by notifying the WTO The regular surveillance of 
national trade policies through the Trade Policy 
Review Mechanism provides a further means of 
encouraging transparency both domestically and 
at the multilateral level. 


Promoting fair competition 

The WTO 13 sometimes described as a 'free 
vade institution but that is not entirely accu¬ 
rate Tl;e system does allow tariffs and, in limited 
ucumstances other forms of protection More 
ircuratelv n is a system of rules dedicated to 
tait and undistorted competition 
The rules on non-biscrimination — MFN 
sit national treatment — are designed to 
-sure tatr conditions of trade So too are those 
- i' dumping (exporting at below cost to gain 
m jri-e' share) and subsidies The issues are com¬ 


plex, and the rules try to establish what is fair or 
unfair, and how governments can respond, in 
particular by charging additional import duties 
caiculated to compensate for damage caused by 
unfair trade 

Many of the other WTO agreements aim to 
support fair competition in agriculture, intellec¬ 
tual property, services, for example The agree¬ 
ment on government procurement (a ’ plurilater¬ 
al" agreement because it is signed by only a few 
WTO members) extends competition rules to pur¬ 
chases by thousands of 'government 1 entities in 
many countries And so on 

Encouraging development 

and economic reform 

It is widely recognized by economists and 
trade experts that the WTO system contributes to 
development it is also recognized that the least- 
developed countries need flexibility in the time 
they take to implement the agreements And the 
agreements themselves inherit the earlier provi¬ 
sions of GATT that allow for special assistance 
and trade concessions for developing countries 


Over three quarters of WTO members are 
developing countries and countries in transition 
to market economies During the seven and a 
half years of the Uruguay Round over 60 of 
these countries implemented trade liberalization 
programmes autonomously At the same time 
developing countries and transition economies 
were much more active and influential in the 
Uruguay Round negotiations than in any pre¬ 
vious round 

This trend effectively killed the notion that 
the trading system existed only for industrialized 
countries It also changed the previous emphasis 
on exempting developing countries from certain 
GATT provisions and agreements 

At the end of the Uruguay Round develop¬ 
ing countries were prepared to take on most of 
the obligations that are required of developed 
countries But the agreements did give them 
transition periods to adjust to the more unfami! 
tar and, perhaps, difficult WTO provisions — 
particularly so for the poorest, 'least-developed 
countries A ministerial decision adopted at the 
end of the round gives least developed countries 
extra flexibility in implementing WTO agree¬ 
ments It says better-off countries should accele¬ 
rate implementing market access commitments 
on goods exported by the least-developed coun¬ 
tries, and it seeks increased technical assistance 
for them 



Nobel laureate Paul Samuelson was once 
challenged by the mathematician 
Stanislaw Ulam to "name me one proposi¬ 
tion in all of the social sciences which is 
both true and non-trivial." 
It took Samuelson several years to find 
the answer — comparative advantage. 

"That it is logically true need not be 
argued before a mathematician; that it is 
not trivial is attested by the thousands of 
important and intelligent men who have 
never been able to grasp the doctrine for 
themselves or to believe it after it was 
explained to them.” 


3. The case for open trade 

The economic case for an open trading sys¬ 
tem based upon multilaterally agreed rules is 
simple enough and rests largely on commercial 
common sense But it is also supported by evi¬ 
dence the experience of world trade and eco¬ 
nomic growth since the Second World War 
Tariffs on industrial products have fallen steeply 
and are now close to 4% on average in industri¬ 
al countries by 1 January 1999 During the first 
decades after the war, world economic growth 
averaged about 5% per year, a high rate that 
was partly the result of lower trade barriers 
World trade grew even faster, averaging about 
8% during the period 

The data show a definite statistical link 
between freer trade and economic growth 
Economic theory points to strong reasons for the 
link All countries, including the poorest, have 
assets — human, industrial, natural, financial — 
which they can employ to produce goods and 
services for their domestic markets or to compete 
overseas Economics tells us that we can benefit 
when these goods and services are traded 


World trade and production have accelerated 

hmn irade and GDP fell in the late 1920s, before bottoming out in 1932 After World 
•V,ir II both have risen exponentially most of the time with trade outpacing GDP 
iin'JO =■ 100 Trade and GDP log scale) 



1929 1932 38 48 60 70 80 90 1995 


Simply put, the principle of "comparative advan¬ 
tage" says that countries prosper first by taking 
advantage of their assets in order to concentrate 
on what they can produce best, and then by 
trading these products for products that other 
countries produce best. 

Firms do exactly that quite naturally on the 
domestic market But what about the interna¬ 
tional market 7 Most firms recognize that the big¬ 
ger the market the greater their potential 

— they can expand until they are at their most 
efficient size, and they can have access to large 
numbers of customers 

In other words, liberal trade policies 

— policies that allow the unrestricted flow of 
goods and services — multiply the rewards that 
result from producing the best products, with the 
best design, at the best price 

But success in trade is not static The ability 
to compete well in particular products can shift 
from company to company when the market 
changes or new technologies make cheaper and 
better products possible Experience shows that 
competitiveness can also shift between whole 
countries A country that may have enjoyed an 
advantage because of lower labour costs or 
because it had good supplies of some natural 
resources, could also become uncompetitive in 
some goods or services as its economy develops 
However, with the stimulus of an open economy, 
the country can move on to become competitive 
in some other goods or services This is normally 
a gradual process 

When the trading system is allowed to 
operate without the constraints of protectionism, 
firms are encouraged to adapt gradually and in a 
relatively painless way. They can focus on new 
products, find a new "niche'' in their current 
area or expand into new areas. 

The alternative is protection against compe¬ 
tition from imports, and perpetual government 
subsidies That leads to bloated, inefficient com¬ 
panies supplying consumers with outdated, unat¬ 
tractive products. Ultimately, factories close and 
jobs are lost despite the protection and subsidies. 
If other governments around the world pursue 
the same policies, markets contract and world 
economic activity is reduced. One of the objec¬ 
tives of the WTO is to prevent such a self-defeat¬ 
ing and destructive drift into protectionism. 



Comparative advantage 

What did the classical 
economist David 
Ricardo mean when he 
coined the term com¬ 
parative advantage? 

Suppose country A is 
better than country B 
at making automobiles, and country B is 
better than country A at making bread. 

It is obvious (the academics would say 
"trivial") that both would benefit if 
A specialized in automobiles, B specialized 
in bread and they traded their products. 

That is a case of absolute advantage. 

But what if a country is bad at making 
everything? Will trade drive all producers 
out of business? The answer, according 
to Ricardo, is no. The reason is the princi¬ 
ple of comparative advantage, arguably 
the single most powerful insight in 
economics. 

According to the principle of comparative 
advantage, countries A and B still stand to 
benefit from trading with each other even 
if A is better than B at making everything, 
both automobiles and bread. If A is much 
more superior at making automobiles and 
only sfightly superior at making bread, 
then A should still invest resources in 
what it does best — producing automo¬ 
biles — and export the product to B. 

B should still invest in what it does best 
— making bread — and export that 
product to A, even if it is not as efficient 
as A Both would still benefit from the 
trade A country does not have to be best 
at anything to gain from trade. That is 
comparative advantage. 

The theory is one of the most widely 
accepted among economists. It is also one 
of the most misunderstood among non- 
economists because it is confused with 
absolute advantage. It is often claimed, 
for example, that some countries have no 
comparative advantage in anything. That 
is virtually impossible. Think about it ... 


4. Roots: from Havana 
to Marrakesh 

The WTO's creation on 1 January 1995 
marked the biggest reform of international trade 
since after the Second World War It also 
brought to reality — in an updated form — the 
failed attempt to create an International Trade 
Organization in 1948 Up to 1994, the trading 
system came under GATT, salvaged from the 
aborted attempt to create the ITO GATT helped 
establish a strong and prosperous multilateral 
trading system that became more and more 
liberal through rounds of trade negotiations 
But by the 1980s the system needed a thorough 
overhaul This led to the Uruguay Round, and 
ultimately to the WTO 

GATT: ’provisional' for almost half 
a century 

From 1948 to 1994 the General Agreement 
on Tariffs and Trade (GATT) provided the rules 
for much of world trade and presided over peri¬ 
ods that saw some of the highest growth rates in 
international commerce It seemed well-estab¬ 
lished but throughout those 47 years, it was a 
provisional agreement and organization 

The original intention was to create a third 
institution handling international economic co¬ 
operation, tojoin the Bretton Woods” institu¬ 


tions now known as the World Bank and the 
International Monetary Fund The complete plan 
as envisaged by over 50 countries, was to create 
an International Trade Organization (ITO) as a 
specialized agency of the United Nations The 
draft ITO Charter was ambitious It extended 
beyond world trade disciplines, to include rules 
on employment, commodity agreements, restric¬ 
tive business practices, international investment 
and services 

Even before the charter was finally 
approved, 23 of the 50 participants decided in 
1946 to negotiate to reduce and bind customs 
tariffs With the Second World War only recently 
ended, they wanted to give an early boost to 
trade liberalization and to begin to correct the 
large legacy of protectionist measures which 
remained in place from the early 1930s 

This first round of negotiations resulted in 
45,000 tariff concessions affecting $10 billion of 
trade, about one fifth of the world's total The 
23 also agreed that they should accept some of 
the trade rules of the draft ITO Charter This 
they believed, should be done swiftly and provi¬ 
sionally" in order to protect the value of the tar¬ 
iff concessions they had negotiated The com¬ 
bined package of trade rules and tariff 
concessions became known as the General 
Agreement on Tariffs and Trade It entered into 
force in January 1948, while the ITO Charter was 
still being negotiated The 23 became founding 
GATT members (officially, “contracting parties ) 


The GATT trade rounds 


Year 

Place/ 

name 

Subjects covered 

Countries 

1947 

Geneva 

Tariffs 

23 

1949 

Annecy 

Tariffs 

13 

1951 

Torquay 

Tariffs 

38 

1956 

Geneva 

Tariffs 

26 

1960-1961 

Geneva 

(Dillon 

Round) 

Tariffs 

26 

1964-1967 

Geneva 

(Kennedy 

Round) 

Tariffs and anti-dumping measures 

62 

1973-1979 

Geneva 

(Tokyo 

Round) 

Tariffs, non-tariff measures, 

"framework' agreements 

102 

1986-1994 

Geneva 

(Uruguay 

Round) 

Tariffs, non-tariff measures, 
rules, services, intellectual property, 
dispute settlement, textiles, agriculture, 
creation of WTO, etc 

123 



The trade chiefs 

The directors-general of GATT and WTO 

• Sir Eric Wyndham White (UK) 1948-68 

• Olivier Long (Switzerland) 1968-80 

• Arthur Dunkel (Switzerland) 1980-93 

• Peter Sutherland (Ireland) 

GATT 1993-94; WTO 1995 

• Renato Ruggiero (Italy) 1995-1999 


Although the ITO Charter was finally agreed 
at a UN Conference on Trade and Employment in 
Havana in March 1948, ratification in some 
national legislatures proved impossible The most 
serious opposition was in the US Congress, even 
though the US government had been one of the 
driving forces In 1950. the United States' gov¬ 
ernment announced that it would not seek 
Congressional ratification of the Havana Charter, 
and the ITO was effectively dead Even though it 
was provisional, the GATT remained the only 
multilateral instrument governing international 
trade from 1948 until the WTO was established 
in 1995 

For almost half a century, the GATT's basic 
legal text remained much as it was in 1948 
There were additions in the form of ''plurilateral" 
agreements (i e with voluntary membership), 
and efforts to reduce tariffs further continued 
Much of this was achieved through a series of 
multilateral negotiations known as "trade 
rounds ’ — the biggest leaps forward in interna¬ 
tional trade liberalization have come through 
these rounds which were held under GATT's aus¬ 
pices 

In the early years, the GATT trade rounds 
concentrated on further reducing tariffs Then, 
the Kennedy Round in the mid-sixties brought 
about a GATT Anti-Dumping Agreement The 
Tokyo Round during the seventies was the first 
major attempt to tackle trade barriers that do 
not take the form of tariffs, and to improve the 
system The eighth, the Uruguay Round of 1986- 
94, was the latest and most extensive of all it 
led to the WTO and a new set of agreements 


The Tokyo Round: 
a first try to reform the system 

The Tokyo Round lasted from 1973 to 
1979, with 102 countries participating It contin¬ 
ued GATT's efforts to progressively reduce tariffs 
The results included an average one-third cut in 
customs duties in the world's nine major indus¬ 
trial markets, bringing the average tariff on 
industrial products down to 4 7% The tariff 
reductions, phased in over a period of eight 
years, involved an element of "harmonization" 
— the higher the tariff, the larger the cut. pro¬ 
portionally 


In other issues, the Tokyo Round had mixed 
results It failed to come to grips with the funda¬ 
mental problems affecting farm trade and also 
stopped short of providing a new agreement on 
"safeguards" (emergency import measures), 
Nevertheless, a senes of agreements on non¬ 
tariff barriers did emerge from the negotiations, 
in some cases interpreting existing GATT rules, 
in others breaking entirely new ground In most 
cases, only a relatively small number of (mainly 
industrialized) GATT members subscribed to 
these agreements and arrangements Because 
they were not accepted by the full GATT mem¬ 
bership, they were often informally called 
"codes" 

They were not multilateral, but they were a 
beginning Several codes were eventually 
amended in the Uruguay Round and turned into 
multilateral commitments accepted by all WTO 
members Only four remained "plurilateral" — 
those on government procurement, bovine meat, 
civil aircraft and dairy products In 1997 WTO 
members agreed to terminate the bovine meat 
and dairy agreements from the end of the year 


The Tokyo Round 'codes' 

• Subsidies and countervailing measures 
— interpreting Articles 6, 16 and 23 of 
GATT 

• Technical barriers to trade — some¬ 
times called the Standards Code 

• Import licensing procedures 

• Government procurement 

• Customs valuation — interpreting 
Article 7 

• Anti-dumping — interpreting Article 6, 
replacing the Kennedy Round code 

» Bovine Meat Arrangement 

• International Dairy Arrangement 

• Trade in Civil Aircraft 



Did GATT succeed? 

C ATT was provisional with a limited field of 
but its success over 47 years in promot- 
ng and securing the liberalization of much of 
world trade is incontestable Continual reduc¬ 
tions m tariffs alone helped spur very high rates 
o‘ world trade growth during the 1950s and 
1960s — around 8% a year on average And 
■he momentum of trade liberalization helped 
• nitre that trade growth consistently out-paced 
rroduction growth throughout the GATT era. a 
measure of countries' increasing ability to trade 
with each other and to reap the benefits of 
hade The rush of new members during the 
huguay Pound demonstrated that the multilat¬ 
eral trauma system was recognized as an anchor 
‘or development and an instrument of economic 
md trade reform But as time passed new prob¬ 
lems arose The Tokyo Round was an attempt to 
tackle some of these but its achievements were 
limited This was a sign of difficult times to 
come 

GATT’s success in reducing tariffs to such a 
low level combined with a series of economic 
ivcessions in the 1970s and early 1980s drove 
governments to devise other forms of protection 
for sectors facing increased foreign competition 
h.oh '3fuj of unemployment and constant fac- 
fory closures led governments in Western Europe 
Kid North America to seek bilateral m 3 rket-shar- 
'ig amangements with competitors and to 
-mbark on a subsidies race to maintain their 
‘ ir !db :n ag T, cu! t urai trade Both these changes 
-ndtKnviea GATT's credibility and effectiveness 


The problem was notjust a deteriorating 
trade policy environment By the early 1980s the 
General Agreement was clearly no longer as rele¬ 
vant to the realities of world trade as it had been 
in the 1940s For a start, world trade had 
become far more complex and important than 40 
years before the globalization of the world econ¬ 
omy was underway, trade in services — not cov¬ 
ered by GATT rules — was of major interest to 
more and more countries, and international 
investment had expanded The expansion of ser¬ 
vices trade was also closely tied to further 
increases in world merchandise trade In other 
respects GATT had been found wanting For 
instance, in agriculture, loopholes in the multilat¬ 
eral system were heavily exploited, and efforts at 
liberalizing agricultural trade met with little suc¬ 


cess In the textiles and clothing sector, an 
exception to GATT's normal disciplines was 
negotiated in the 1960s and early 1970s, lead¬ 
ing to the Multifibre Arrangement Even GATT's 
institutional structure and its dispute settlement 
system were giving cause for concern 

These and other factors convinced GATT 
members that a new effort to reinforce and 
extend the multilateral system should be 
attempted That effort resulted in the Uruguay 
Round, the Marrakesh Declaration, and the cre¬ 
ation of the WTO 


Trade rounds: progress by package 

They are often lengthy — the Uruguay Round took seven and a half years — but 
trade rounds can have an advantage They offer a package approach to trade negoti¬ 
ations that can sometimes be more fruitful than negotiations on a single issue 

• The size of the package can mean more benefits because participants can seek and 
secure advantages across a wide range of issues 

• In a package the ability to trade-off different issues can make agreement easier to 
reach because somewhere in the package there is something for everyone this 
has political as well as economic implications Concessions (perhaps in one sector) 
which are necessary but would otherwise be difficult to defend in domestic political 
terms, can be made more easily in the context of a package because the package 
also contains politically and economically attractive benefits (in other sectors) As a 
result, reform in politically-sensitive sectors of world trade can be more feasible in 
the context of a global package — reform of agricultural trade was a good exam 
pie in the Uruguay Round 

Developing countries and other less powerful participants have a greater chance of 
influencing the multilateral system in a trade round than in bilateral relationships 
with major trading nations. 

But the wide range of issues that a trade round covers can be both a strength and a 
weakness, leading to a debate on the effectiveness of multi-sector rounds versus 
single-sector negotiations Recent history is ambiguous At some stages, the Uruguay 
Round seemed so cumbersome that agreement in every subject by all participating 
countries appeared impossible Then the round did end successfully m 1993-94 and 
this was followed by two years of failure to reach any major agreement in separate, 
single-sector talks on maritime transport, basic telecommunications and financial 
services 

Did this mean that trade rounds were the only route to success 7 No In 1997, single¬ 
sector talks were concluded successfully in basic telecommunications, information 
technology equipment and financial services The debate continues Whatever the 
answer, the reasons are not straightforward Perhaps success depends on using the 
right type of negotiation for the particular time and context 



The agenda 

i ic '*1 oiigin t il Uruguay Round subjects 

Tariffs 

Non-tariff barriers 
Natural resource products 
Textiles and clothing 
Agriculture 
Tropical products 
GATT articles 
Tokyo Round codes 
Anti-dumping 
Subsidies 

Intellectual property 
Investment measures 
Dispute settlement 
The GATT system 
Services 


5. The Uruguay Round 

It took seven and a half years, almost twice 
the original schedule By the end, 123 countries 
were taking part It covered almost all trade, 
from toothbrushes to pleasure boats, from bank¬ 
ing to telecommunications, from the genes of 
wild rice to AIDS treatments It was quite simply 
the largest trade negotiation ever, and most 
probably the largest negotiation of any kind in 
history 

At times it seemed doomed to fail But in 
the end, the Uruguay Round brought about the 
biggest reform of the world's trading system 
since GATT was created at the end of the Second 
World War And yet, despite its troubled 
progress, the Uruguay Round did see some early 
results Within only two years, participants had 
agreed on a package of cuts in import duties on 
tropical products — which are mainly exported 
by developing countries They had also revised 
the rules for settling disputes, with some mea¬ 
sures implemented on the spot And they called 
for regular reports on GATT members' trade poli¬ 
cies, a move considered important for making 
trade regimes transparent around the world 


A round to end all rounds? 

The seeds of the Uruguay Round were sown 
in November 1982 at a ministerial meeting of 
GATT members in Geneva Although the minis¬ 
ters intended to launch a major new negotiation, 
the conference stalled on the issue of agriculture 
and was widely regarded as a failure In fact, the 
work programme that the ministers agreed 
formed the basis for what was to become the 
Uruguay Round negotiating agenda 

Nevertheless, it took four more years of 
exploring, clarifying issues and painstaking con¬ 
sensus-building. before ministers agreed to 
launch the new round They did so in September 
1986, in Punta del Este, Uruguay They eventual¬ 
ly accepted a negotiating agenda which covered 


virtually every outstanding trade policy issue The 
talks were going to extend the trading system 
into several new areas, notably trade in services 
and intellectual property, and to reform trade in 
the sensitive sectors of agriculture and textiles 
All the original GATT articles were up for review 
It was the biggest negotiating mandate on trade 
ever agreed, and the ministers gave themselves 
four years to complete it 

Two years later, in December 1988, minis¬ 
ters met again in Montreal, Canada for what 
was supposed to be an assessment of progress 
at the round's half-way point The purpose was 
to clarify the agenda for the remaining two 
years, but the talks ended in a deadlock that was 
not resolved until officials met more quietly in 
Geneva the following April 

Despite the difficulty, during the Montreal 
meeting, ministers did agree a package of early 
results. These included some concessions on 
market access for tropical products — aimed at 
assisting developing countries — as well as a 
streamlined dispute settlement system, and the 
Trade Policy Review Mechanism which provided 
for the first comprehensive, systematic and regu¬ 
lar reviews of national trade policies and prac¬ 
tices of GATT members The round was sup¬ 
posed to end when ministers met once more in 
Brussels, in December 1990 But they disagreed 
on how to reform agricultural trade and decided 
to extend the talks The Uruguay Round entered 
its bleakest period 

Despite the poor political outlook, a consid¬ 
erable amount of technical work continued, lead¬ 
ing to the first draft of a final legal agreement 
This draft “Final Act" was compiled by the then 
GATT director general, Mr Arthur Dunkel, who 
chaired the negotiations at officials' level It was 



i Lit on the table in Geneva in December 1991 
lire text fulfilled every part of the Punta del Este 
nindate, with one exception — it did not con- 
t tin the participating countries' lists of commit¬ 
ments for cutting import duties and opening 
their services markets The draft became the 
basis for the final agreement 

for the following two years, the negotia¬ 
tions lurched between impending failure, to pre¬ 
dictions of imminent success Several deadlines 
nme and went New points of major conflict 
emerged tojoin agriculture services, market 
access anti dumping rules, and the proposed 
creation of a new institution Differences 
between the United States and European 
Communities |EU) became central to hopes for a 
final successful conclusion 

!n November 1992. the US and EU settled 
most of their differences on agriculture in a deal 
known informally as the "Blair House accord" 

By July 1993 the "Quad" (US. EU. Japan and 
Canada) announced significant progress in nego¬ 
tiations on tariffs and related subjects ( ‘market 


access") It took until 15 December 1993 for 
every issue to be finally resolved and for negotia¬ 
tions on market access for goods and services to 
be concluded (although some final touches were 
completed in talks on market access a few weeks 
later) On 15 April 1994, the deal was signed by 
ministers from most of the 123 participating gov¬ 
ernments at a meeting in Marrakesh, Morocco 
The delay had some merits It allowed some 
negotiations to progress further than would have 
been possible in 1990 for example some aspects 
of services and intellectual property, and the cre¬ 
ation of the WTO itself But the task had been 
immense, and negotiation-fatigue was felt in 
trade bureaucracies around the world The diffi¬ 
culty of reaching agreement on a complete pack¬ 
age containing almost the entire range of current 
trade issues led some to conclude that a negotia¬ 
tion on this scale would never again be possible 
Vet, the Uruguay Round agreements contain 
timetables for new negotiations on a number of 
topics, And by 1996, some countries were open¬ 
ly calling for a new round early in the next cen¬ 
tury The response was mixed, but the 
Marrakesh agreement does already include com¬ 
mitments to reopen negotiations on a range of 
subjects at the turn of the century 


The Uruguay Round - Key dates 

Sep 86 Punta del Este: launch 

Dec 88 Montreal: ministerial mid lerm review 

Apr 89 Geneva: mid term review completed 

Dec 90 Brussels: “closing' ministerial meeting 
ends in deadlock 

Dec 91 Geneva: first draft of Final Act completed 
Nov 92 Washington: US and EC achieve Blair 
House" breakthrough on agriculture 
Jul 93 Tokyo: Quad achieve market access 
breakthrougn at G7 summit 
Dec 93 Geneva: most negotiat ions end (some 
market access talks remain) 

Apr 94 Marrakesh: agreements signed 

Jan 95 Geneva: W10 created agreements take 
effect 



6. WTO and GATT: 
are they the same? 

No Hiev are different — the WTO is GATT 

[ 'll h a lot mn r p 

Two GATTs 

it is probably best to be clear from the start 
■h it the General Agreement on Tariffs and Trade 
• • A1 f) was t. vo things (1) an international 
i ireeinnnr i j a document setting out the rules 
■ i < rif h f Lit tina international trade, and (2) an 
mii*rn.itirjnai organization created later to sup- 
11 irt tin 1 agreement The text of the agreement 
i l -ijld tie mrrpjred to law the organization was 
! i k <■ parliament and the courts combined in a sm¬ 
ile body 

As ns history shows the attempt to create a 
1 1 illy fledged international trade agency in the 
'MOs Puled But GATT s drafters agreed that 
rfiey warned to use the new rules and disciplines, 
if oily provisionally Then government officials 
needed to meet to discuss issues related to the 
agreement and to hold trade negotiations 
these needed secretarial support leading to the 
■eatinn of an ad hoc organization — that con- 
'inued to exist tor almost half a century 

GAT1 the international agency, no longer 
mists it has now been replaced by the World 
hade Organization 

GATT the agreement does still exist, but it 
i > no longer me main set of rules for tnterna- 
n- riiai trade And it has been updated 

What happened 7 When GATT was created 
ifm the 1 Second World War international com- 
meme was dominated by trade in goods Since 
then trade in services — transport travel, bank¬ 
ing insurance telecommunications transport, 
t onsultancy and so on — has become much 
more important So has trade in ideas — inven¬ 
tions and designs and goods and services incor¬ 
porating this intellectual property" 


The General Agreement on Tariffs and 
Trade always dealt with trade in goods, and it 
still does It has been amended and incorporated 
into the new WTO agreements The updated 
GATT lives alongside the new General 
Agreement on Trade in Services (GATS) and 
Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS) The WTO 
brings the three together within a single organi¬ 
zation. a single set of rules and a single system 
for resolving disputes 

In short, the WTO is not a simple extension 
of GATT It is much more 


So, the GATT is dead, 
long live the GATT! 

Whiie GATT no longer exists as an interna¬ 
tional organization, the GATT agreement lives 
on The old text is now called "GATT 1947" The 
updated version is called "GATT 1994" 

Moreover, GATT's key principles have been 
adopted by the agreements on services and intel¬ 
lectual property These include non-discnmma- 
tion. transparency and predictability As the more 
mature WTO developed out of GATT, you could 
say that the child is the father of the man 


The main differences 

• GATT was ad hoc and provisional. The 
General Agreement was never ratified 
in members' parliaments, and it con¬ 
tained no provisions for the creation of 
an organization. 

The WTO and its agreements are perma¬ 
nent. As an international organization, 
the WTO has a sound legal basis 
because members have ratified the 
WTO agreements, and the agreements 
themselves describe how the WTO is to 
function. 

• The WTO has "members". GATT had 
"contracting parties", underscoring the 
fact that officially GATT was a legal 
text. 

• GATT dealt with trade in goods. The 
WTO covers services and intellectual 
property as well. 

• The WTO dispute settlement system is 
faster, more automatic than the old 
GATT system. Its rulings cannot be 
blocked. 



Chapter 2 


The Agreements 


! In a nutshell 

j 1 ;v bass: iuutiure of (he WIO Agreements 



1. Overview: 
a navigational guide 

The WTO Agreements cover goods, services 
md intellectual property They spell out the prin- 
•' 'pie- o" liberalization and the permitted excep¬ 
tions They include individual countries commit¬ 
ments to lower customs tariffs and other trade 
L imem and to open and keep open services 
mai^ets They set procedures for settling dis¬ 
hes They prescribe special treatment for devel¬ 
oping countries They require governments to 
1 " e their trade policies transparent by notifying 
the WTO about laws in force and measures 
jd ptod and through regular reports by the sec- 
: <‘*a r i if on count!les trade policies 

T-V table of contents of 1 The Results of the 
11 mf-Mv Kt and of Multilateral Trade 

»t‘ th The legal Texts 'is a daunting list 
.fat/iut0'^agreements annexes decisionsand 
■ 'mmtcsgs in fact, the agreements fall into 
f one |e 'tfudure 


Three-part broad outline 

"rie ij foments for the two largest areas of 

r ' JCh — T«2S and r mices _ share a common 

*fi r tr; xtlnp even though the detail is 
'*■ r,r>s w'e different 


■ They start with broad principles the General 
Agreement on Tariffs and Trade (GATT) (for 
goods) and the General Agreement on Trade 
in Services (GATS) (The agreement on Trade- 
Related Aspects of Intellectual Property Rights 
(TRIPS) also falls into this category although at 
present it has no additional parts) 

• Then come extra agreements and annexes 
dealing with the special requirements of spe¬ 
cific sectors or issues 

• Finally, there are the detailed and lengthy 
schedules (or lists) of commitments made by 
individual countries allowing specific foreign 
products or service-providers access to their 
markets For GATT, these take the form of 
binding commitments on tariffs for goods in 
general and combinations of tariffs and quo¬ 
tas for some agricultural goods For GATS, the 
commitments state how much access foreign 
service providers are allowed for specific sec¬ 
tors, and they include lists of types of services 
where individual countries say they are not 
applying the ’most-favoured-nation" principle 
of non-discrimination 

Much of the Uruguay Round dealt with the 
first two parts general principles and principles 
for specific sectors At the same time, market 
access negotiations were possible for industrial 
goods Once the principles had been worked out, 
negotiations could proceed on the commitments 


The 'additional details' 

These agreements and annexes deal with 
the following specific sectors or issues: 

For goods (under GA TT) 

• Agriculture 

• Health regulations for farm products 
(SPS) 

• Textiles and clothing 

• Product standards (TBT) 

• Investment measures 

• Anti-dumping measures 

• Customs valuation methods 

• Preshipment inspection 

• Rules of origin 

• Import licensing 

• Subsidies and counter-measures 

• Safeguards 

For services (the GA TS annexes) 

• Movement of natural persons 

• Airtransport 

• Financial services 

• Shipping 

• Telecommunications 


for sectors such as agriculture and services 
Negotiations after the Uruguay Round have 
focused largely on market access commitments 
financial services, basic telecommunications, and 
maritime transportation (under GATS), and infor¬ 
mation technology (under GATT) 

Additional agreements 

Two other groups of agreements not 
included in the diagram are also important the 
agreement on trade policy reviews, and the two 
'‘plurilateral" agreements not signed by all mem- 
bers civil aircraft and government procurement 






'Binding' tariffs 

l ii> rrMfKiu ,icms schedules are not simply 
i in. mm L'menis o! tar iff rates they represent com- 
'T’ii merits not to increase tariffs above the listed 

i Hi’s — the rates are bound ' For developed 
miniiM’s tfie bound rates are generally the rates 

ii m,illy chnrqod Most developing countries have 
1 1 'uind the tares somewnat higher than the actual 
i ,ups cnaiyod so the Dound rates serve as ceilings 

i , mnirios can Oreak a commitment (i e raise a tariff 
I'oveihe nound ratei out only with difficulty To 
ri. i so they have 10 negotiate with the countries 
■cost concerned and that could result in compensa¬ 
tion lor iiadmq partners loss of trade 


2. Tariffs: more bindings 
and closer to zero 

The bulkiest result of Uruguay Round are 
the 22.500 pages listing individual countries’ 
commitments on specific categories of goods 
and services These include commitments to cut 
and "bind" their customs duty rates on imports 
of goods In some cases, tariffs are being cut to 
zero — with zero rates also committed in 1997 
on information technology products There is 
also a significant increase in the number of 
"bound' tariffs — duty rates that are committed 
in the WTO and are difficult to raise 


Tariff cuts 

Developed countries' tariff cuts are for the 
most part being phased in over five years from 1 
January 1995 The result will be a 40% cut in 
their tariffs on industrial products, from an aver¬ 
age of 6 3% to 3 8% The value of imported 
industrial products that receive duty-free treat¬ 
ment in developed countries will jump from 20% 
to 44% 

There will also be fewer products charged 
high duty rates The proportion of imports into 
developed countries from all sources facing tar¬ 
iffs rates of more than 15% will decline from 7% 
to 5% The proportion of developing country 
exports facing tariffs above 15% in industrial 
countries will fall from 9% to 5% 

The Uruguay Round package has now been 
improved On 26 March 1997, 40 countries 
accounting for more than 92% of world trade in 


What is this agreement called 7 Itn ,v,’c letjudv 
hi'KJmq tiu; yij oui Uk i,* ,,v;- t;v taint 

reductions g :>> wfi.j/ pen.erHcifje ihey eneluhe 
i at as .1 result ot the Uruguay Ruunn) 

/U* the < nd of [tv ‘Jriyuay Round >ndr iluv courUi.cs 
listed then crmnunients ui scncduies anv'i a tc 
Meirieikvsh Piottkul •o the General Atjicewent on 
f ir th ett id Tr. idr- 1 77 1 This is the ten, >Uy h ed.ng 
eijret r'h“it L>r tnr reduced untt run 


information technology products, agreed to 
eliminate import duties and other charges on 
these products by 2000 (by 2005 in a handful 
of cases) As with other tariff commitments, each 
participating country is applying its commitments 
equally to exports from all WTO members (i e on 
a most-favoured-nation basis), even from mem¬ 
bers that did not make commitments 


More bindings 

Developed countries increased the number 
of imports whose tariff rates are "bound" (com¬ 
mitted and difficult to increase) from 78% of 
product lines to 99% For developing countries, 
the increase was considerable from 21% to 
73% Economies in transition from central plan¬ 
ning increased their bindings from 73% to 98%. 
This all means a substantially higher degree of 
market security for traders and investors 

And agriculture ... 

Tariffs on all agricultural products are now 
bound Almost all import restrictions that did not 
take the form of tariffs, such as quotas, have 
been converted to tariffs — a process known as 
"tariffication" This has made markets substan¬ 
tially more predictable for agriculture Previously 
more than 30% of agricultural produce had 
faced quotas or import restrictions At first, they 
were converted to tariffs that represented about 
the same level of protection as the previous 
restrictions, but over six years these tariffs are 
gradually being reduced The market access com¬ 
mitments on agriculture will also eliminate previ¬ 
ous import bans on certain products 

The lists also include countries' commit¬ 
ments to reduce domestic support and export 
subsidies for agricultural products. 



3. Agriculture: 

fairer markets for farmers 

The original GATT did apply to agricultural 
trjde but it contained loopholes. For example, it 
allowed countries to use some non-tariff mea¬ 
sures such as import quotas, and to subsidize 
Agricultural trade became highly distorted, espe¬ 
cially with the use of export subsidies which 
would not normally have been allowed for indus¬ 
try! products The Uruguay Round agreement is 
a significant first step towards order, fair compe¬ 
tition and a less distorted sectOT It is being 
implemented over a six year period (10 years for 
developing countries}, that began in 1995 
1 January 1995 to 31 December 2000. 
Participants have agreed to inmate negotiations 
for continuing the reform process one year 
before the end of the implementation period 

iVhat n this agreement called? hi -u rmiwwis 
’ 1 'i >’ 1 •• (i' rrmiM't n?s tin uitih*. 

' " : <’ it r c' ivnrts ckh n suQvU'PS r 

' ■ j it *r -Jt '',c fA'it'kush Majid tot;ic 
'-•i ’ ■''t i r aid ftddc li‘94 4'su 
u'- 1 *. ;C.'!inn . f S,',i,lay f i,,j 
' ■ "'> m t\iii" *H Prc-'hvi nr 

. , y , ' ; - ■ p.-*- r‘c Npgitn-? rtfnts rj 

, m ,. ;• ,r • ,Oou InpoJ jn <1 Mr; 

* *t*r * »t’ rvj11 *iStejhi 
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New rules and commitments 

The objective of the Agriculture Agreement 
is to reform trade in the sector and to make poli¬ 
cies more market-oriented This would improve 
predictability and security for importing and 
exporting countries alike 

The new rules and commitments apply to 

• market access — various trade restrictions 
confronting imports 

• domestic support — subsidies and other pro¬ 
grammes. including those that raise or guar¬ 
antee farmgate prices and farmers' incomes 

• export subsidies and other methods used to 
make exports artificially competitive 

The agreement does allow governments to 
support their rural economies, but preferably 
through policies that cause less distortion to 
trade It also allows some flexibility in the way 
commitments are implemented Developing coun¬ 
tries do not have to cut their subsidies or lower 
their tariffs as much as developed countries, and 
they are given extra time to complete their oblig¬ 
ations Special provisions deal with the interests 
of countries that rely on imports for their food 
supplies, and the least developed economies 


"Peace" provisions within the agreement 
aim to reduce the likelihood of disputes or chal¬ 
lenges on agricultural subsidies over a period of 
nine years 

Market access: 'tariffs only', please 

The new rule for market access in agricul¬ 
tural products is "tariffs only" Before the 
Uruguay Round, some agricultural imports were 
restricted by quotas and other non-tariff mea¬ 
sures. These have been replaced by tariffs that 
provide more-or-less equivalent levels of protec 
tion — if the previous policy meant domestic 
prices were 75% higher than world prices then 
the new tariff could be around 75% (Converting 
the quotas and other types of measures to tariffs 
in this way was called "tariffication' ) 

The package contained more It ensured that 
quantities imported before the agreement took 
effect could continue to be imported, and it guaran¬ 
teed that some new quantities were charged duty 
rates that were not prohibitive This was achieved 
by a system of "tariff-quotas" — lower tariff rates 
for specified quantities, higher (sometimes much 
higher) rates for quantities that exceed the quota 


Numerical targets for cutting subsidies and protection 

The reductions in agricultural subsidies and protection agreed in the Uruguay Round 
Only the figures for cutting export subsidies appear in the agreement 

Developed countries Developing countries 

6 years 1995-2000 1 0 years 1995-2004 

Tariffs 

average cut 


for all agricultural products 

-36% 

-24% 

minimum cut per product 

-15% 

-10% 

Domestic support 
total AMS cuts for sector 
base period 1986-88) 

-20% 

-13% 

Exports 

value of subsidies 

-36% 

-24% 

subsidised quantities 
(base period 1986-90) 

-21% 

-14% 


Least developed countries do not have to make commitments to reduce tariffs or sub 
sidies 

The base level for tariff cuts was the bound rate before 1 January 1995, or, for unbound 
tariffs, the actual rate charged in September 1986 when the Uruguay Round began 

The other figures were targets used to calculate countries’ legally-binding "sched¬ 
ules" of commitments 



lh^ newly committed tariffs and tariff quo- 
; i ■ awning all agricultural products took effect 
in ' *95 IJtuquay Round participants agreed that 
' eloped countries would cut the tariffs (the 
Imjiier nut of-quota rates in the case of tariff- 
., 1 , 11 ms) hv in average of 36%. m equal steps 
i ^ six years Developing countries would make 
3 1 . cuts over 10 years Several developing 
r non tries also used the option of offering ceiling 
tu'itt rates in cases where duties were not 
h> .unt! 11 e committed under GATT or WTO 
'■"iiilationsi before the Uruguay Round Least 
(ip-'doped countries do not have to cut their tar- 
iifs (These figures do not actually appear in the 
Agnrulture Agreement Participants used them 
tr prepare their schedules — 1 e lists of commit¬ 
ments it is the commitments listed in the sched¬ 
ule that are legally binding ) 

for products whose non-tariff restrictions 
hi been converted to tariffs governments are 
Ilf 'wed to take special emergency actions 
1 etequnrds ) m order to prevent swiftly falling 
piiey 0! surges in imports from hurting their 
farmers But the agreement specifies when and 
how those emergency actions can be introduced 
(fnr example they cannot be used on imports 
within a tariff-quota) Four countries used spe¬ 
cial treatment provisions to restrict imports of 


particularly sensitive products (mainly rice) dur¬ 
ing the implementation period, but subject to 
strictly defined conditions, including minimum 
access for overseas suppliers The four are 
Japan. Rep of Korea, and the Philippines for 
rice, and Israel for sheepmeat, wholemilk pow¬ 
der and certain cheeses 

Domestic support: 

some you can, some you can't 

The mam complaint about policies which 
support domestic prices, or subsidize production 
in some other way, is that they encourage over¬ 
production This squeezes out imports or leads to 
export subsidies and low-priced dumping on 
world markets The Agriculture Agreement dis¬ 
tinguishes between support programmes that 
stimulate production directly, and those that are 
considered to have no direct effect 

Domestic policies that do have a direct 
effect on production and trade have to be cut 
back WTO members have calculated how much 
support of this Kind they were providing (using 
calculations known as "total aggregate mea¬ 
surement of support or "Total AMS") for the 
agricultural sector per year in the base years of 
1986-88 Developed countries have agreed to 
reduce these figures by 20% over six years start¬ 
ing in 1995 Developing countries are making 
13% cuts over 10 years Least developed coun¬ 
tries do not need to make any cuts 


What is 'distortion'? 

The concept of "distortion" is used a lot 
when agricultural trade is discussed. 
Essentially, trade is distorted if prices are 
higher or lower than normal, and if quan¬ 
tities produced, bought, and sold are also 
higher or lower than normal — i.e. than 
the levels that would usually exist in a 
competitive market. 

For example, import barriers and domestic 
subsidies can raise crop prices on a coun¬ 
try’s internal market. The higher prices 
can encourage over-production, and if the 
surplus is to be sold on world markets, 
where prices are lower, then export subsi¬ 
dies have to be paid. When some coun¬ 
tries subsidize and others do not, the 
result can be that the subsidizing coun¬ 
tries are producing considerably more 
than they normally would. 

Governments usually give three reasons 
for supporting and protecting their farm¬ 
ers, even if this distorts agricultural trade: 

• to make sure that enough food is pro¬ 
duced to meet the country's needs 

• to shield farmers from the effects of the 
weather and swings in world prices 

• to preserve rural society. 

But the policies have often been expen¬ 
sive, and they have encouraged gluts 
leading to export subsidy wars. Countries 
with less money for subsidies have suf¬ 
fered. In negotiations, some countries 
have argued that trying to meet any of 
these objectives is counter-productive. 
Others have attempted to find ways of 
meeting the objectives without distorting 
trade too much. 


A tariff-quota 

I ns is wnat 3 tariff quota might look like 
I.11 ill rate Quota limn 



tons 

imports entering under the tariff-quota (up to 1 000 tons) are generally charged 
Imports entering outside the tariff-quota are charged 80% Linder the Uruguay 
Pound agreement the 1,000 tons would be based on actual imports in the base peri¬ 
od or an agreed 'minimum access" formula 
lariff quotas are aiso called "tariff-rate quotas" 



Measures with minimal impact on trade can 
be used freely — they are in a "green box 
i reen as in traffic lights) They include gov- 
‘•Tirnent services such as research, disease con¬ 
trol infrastructure and food security They also 
include payments made directly to farmers that 
no not stimulate production such as certain 
forms ot direct income support, assistance to 
IMp farmers restructure agriculture, and direct 
payments under environmental and regional 
assistance programmes 

Also permitted, are certain direct payments 
to farmers where the farmers are required to limit 
uroducticn (sometimes called "blue box" mea- 
sures) certain government assistance pro¬ 
grammes to encourage agricultural and rural 
d°veiopment in developing countries, and other 
support on a small scale when compared with the 
total value of the product or products supported 
i 5 .. or less sn the case of developed countries 
and 10% or less for developing countries) 

Export subsidies: 

limits on spending and quantities 

The Agriculture Agreement prohibits export 
subsidies cn agricultural products unless the sub¬ 
sidies are specified in a member's lists of com¬ 
mitments Where they are listed, the agreement 
requires WTO members to cut both the amount 
of money they spend on export subsidies and the 
quantities of exports that receive subsidies 
Taxing averages for 1985-90 as the base level, 
developed countries have agreed to cut the value 
o' e*port subsidies by 36% over the six years 
carting .n 1995 (24% over 10 years for develop¬ 
ing countries) Developed countries have also 
agreed to reduce the quantities of subsidized 
spoils by 21% over the six years (14% over 10 
v^'ars %r developing countries) Least developed 
Juntnes do not need to make any cuts 
Lving the six year implementation period, 
rfv'i ,r,g countries are allowed under certain 
undit .ijiis to use subsidies to reduce the costs of 
muiH'Hkj and transporting exports 

Regulations for animal and plant 
products; how safe is safe? 

ffctiem how do you ensure that your 
- jumrv 3 consumers are being supplied with 
% r mat r: safe to eat — 'safe" by the stan- 
k, u b./iidef appropriate 7 And at the 
r.rrw* how can you ensure that strict health 
md > 0 *^* reflations are not being used as an 
reuse r/ protecting domestic producers 7 


A separate agreement on food safety and 
animal and plant health standards (sanitary and 
phytosanitary measures) sets out the basic rules 
It allows countries to set their own stan¬ 
dards But it also says regulations must be based 
on science. They should be applied only to the 
extent necessary to protect human, animal or 
plant life or health And they should not arbitrar¬ 
ily or unjustifiably discriminate between countries 
where identical or similar conditions prevail 
Member countries are encouraged to use 
international standards, guidelines and recom¬ 
mendations where they exist However, members 
may use measures which result in higher stan¬ 
dards if there is scientific justification They can 
also set higher standards based on appropriate 
assessment of risks so long as the approach is 
consistent, not arbitrary 

The agreement still allows countries to use 
different standards and different methods of 
inspecting products So how can an exporting 
country be sure the practices it applies to its 
products are acceptable in an importing country 7 
if an exporting country can demonstrate that the 
measures it applies on its exports achieve the 
same level of health protection as in the import¬ 
ing country, then the importing country is 
expected to accept the exporting country's stan¬ 
dards and methods 

The agreement includes provisions on con¬ 
trol, inspection and approval procedures 
Governments must provide advance notice of 
new or changed sanitary and phytosanitary regu¬ 
lations, and establish a national enquiry point to 
provide information The agreement comple¬ 
ments that on technical barriers to trade 

The least developed and those 
depending on food imports 

Under the Agriculture Agreement, WTO 
members have to reduce their subsidized exports 
But some countries have been highly dependent 
on supplies of cheap, subsidized food imported 
from the major industrialized nations They 
include some of the poorest countries, and 
although their farming sectors might receive a 
boost from higher prices, they might need tempo¬ 
rary assistance to make the necessary adjustments 
to deal with higher priced imports, and eventually 
to export A special ministerial decision sets out 
objectives, and certain measures, for the provision 
of food aid and aid for agricultural development 
!t also refers to the possibility of assistance from 
the International Monetary Fund and the World 
Bank to finance commercial food imports 


Whose international standards? 

An annex to the Sanitary and 
Phytosanitary Measures Agreement 
names: 

• the FAO/WHO Codex Alimentarius 
Commission: for food 

• the Internationa! Office of Epizootics; 
for animal health 

• the FAO's Secretariat of the 
International Plant Protection 
Convention: for plant health. 

Governments can add any other interna¬ 
tional organizations or agreements whose 
membership is open to all WTO members. 



4. Textiles: 

back in the mainstream 

r. mips like agriculture, is one of the 
■i udest fought issues in the WTO, as it was in 
•iip former GATT system It is now going through 
indumenta! change under a 10-year schedule 
i.lined m the Uruguay Round The system of 
iMpnit quotas that has dominated the trade 
mm the early 1960s is being phased out 
From 1974 until the end of the Uruguay 
l mind the trade was governed by the Multifibre 
vr.inqement (MFA) a framework for bilateral 
iqmements or unilateral actions that established 
; iotas limiting imports into countries whose 
■nmesiic industries were facing serious damage 
' urn rapidly increasing imports 

[he quotas were the most visible feature 
: iii v conflicted with GATT's general preference 
rustorns tariffs instead of measures that 
stun quantities They were also exceptions to 
tm tiAFT principle of treating all trading partners 
■‘dually because they specified how much the 
importing country was going to accept from indi¬ 
vidual exporting countries 

Since 1995 the WTO's Agreement on 
Textiles and Clothing fATC) has taken over from 
die Mulltilibre Arrangement By 2005, the sector 
is to be fully integrated into normal GATT rules 
n particular the quotas will come to an end, 
mo importing countries will no longer be able to 
:i .criminate between exporters The Agreement 
n textiles ana Clothing will itself no longer 
• ust it is the only WTO agreement that has self- 
instruction built in 


Integration: returning 
products gradually to GATT rules 

Textiles and clothing products are being 
plumed to GATT rules over the 10-year period 
Uns is happening gradually, in four steps, to 
'ITow ome for both importers and exporters to 
idjust to the new situation Some of these prod- 
m cs were previously under quotas Any quotas 
■li.it were in place on 31 December 1994 were 
' amed over into the new agreement For prod¬ 
ucts which had quotas, the result of integration 
into GATT will be the removal of these quotas 
The agreement states the percentage of 
t roquets that have to be brought under GATT 
uies at each step If any of these products came 
under quotas then the quotas must be removed 
it the same time The percentages are applied to 


the importing country's textiles and clothing 
trade levels in 1990 The agreement also says the 
quantities of imports permitted under the quotas 
should grow annually, and that the rate of 
expansion should increase at each stage How 
fast that expansion should be is set out in a for¬ 
mula based on the growth rate that existed under 
the old Multifibre Arrangement (see table) 

Products brought under GATT rules at each 
of the first three stages must cover the four main 
types of textiles and clothing tops and yarns, 
fabrics, made-up textile products, and clothing 
Any other restrictions that did not come under 
the Multifibre Arrangement and did not conform 
with regular WTO agreements by 1996 have to 
be made to conform or phased out by 2005 
If further cases of damage to the industry 
arise during the transition, the agreement allows 
additional restrictions to be imposed temporarily 
under strict conditions These 'transitional safe¬ 
guards" are not the same as the safeguard mea¬ 
sures normally allowed under GATT because they 
can be applied on imports from specific export¬ 
ing countries But the importing country has to 
show that its domestic industry is suffering seri¬ 
ous damage or is threatened with serious dam¬ 
age And it has to show that the damage is the 
result of two things increased imports of the 
product in question from all sources, and a sharp 
and substantial increase from the specific export¬ 
ing country The safeguard restriction can be 
implemented either by mutual agreement 


following consultations, or unilaterally It is sub¬ 
ject to review by the Textiles Monitoring Body 

In any system where quotas are set for indi¬ 
vidual exporting countries, exporters might try to 
get around the quotas by shipping products 
through third countries or making false declara¬ 
tions about the products' country of origin 
The agreement includes provisions to cope with 
these cases 

The agreement envisages special treatment 
for certain categories of countries — for exam¬ 
ple, new market entrants, small suppliers, and 
least-developed countries 

A Textiles Monitoring Body (TMB) 

supervises the agreement's implementation It 
consists of a chairman and 10 members acting in 
their personal capacity It monitors actions taken 
under the agreement to ensure that they are 
consistent, and it reports to the Council on Trade 
in Goods which reviews the operation of the 
agreement before each new step of the integra¬ 
tion process The Textiles Monitoring Body also 
deals with disputes under the Agreement on 
Textiles and Clothing If they remain unresolved, 
the disputes can be brought to the WTO's regu¬ 
lar Dispute Settlement Body Two dispute cases 
where the core arguments were based on the 
Textiles and Clothing Agreement have been 
taken to the Dispute Settlement Body for exami¬ 
nation by a panel They have subsequently been 
appealed 


Four steps over 10 years 

The schedule for freeing textiles and garments products from import quotas (and returning them to GATT rules), 
and how fast remaining quotas should expand 

The example is based on the commonly-used 6% annual expansion rate of the old Multifibre Arrangement In 
practice, the rates used under the MFA varied from product to product 


Step 


Percentage of products to be brought How fast remaining quotas 
under GATT should open up, 

(including removal of any quotas) if 1994 rate was 6% 


Step 1: 1 Jan 1995 16% 6.96% 

(to 31 Dec 1997) (minimum, taking 1990 imports as base) per year 

Step 2:1 Jan 1998 17% 8.7% 

(to 31 Dec 2001) per year 

Step 3:1 Jan 2002 18% 11.05% 

(to 31 Dec 2004) per year 

Step 4:1 Jan 2005 49% No quotas left 

Full integration into GATT (maximum) 

(and final elimination of quotas) 

Agreement on Textiles 
and Clothing terminates 


The actual formula for import growth under quotas is by 0.1 u pre-1995 growth rats in the first step; 0.25 u Step 
1 growth rate in the second step, and 0 27 u Step 2 growth rate in the third step. 



5. Services: rules for growth 
and investment 

The General Agreement on Trade in Services 
'GATSr is the first ever set of multilateral, legally- 
■•nforceable rules covering international trade in 
services it was negotiated in the Uruguay 
Pound Like the agreements on goods, GATS 
perates on three levels the main text contain¬ 
ing genera! principles and obligations, annexes 
dealing with rules for specific sectors, and indi¬ 
vidual countries specific commitments to provide 
access *o their markets Unlike in goods, GATS 
r.as a fourth special element lists showing where 
countries a r e temporarily not applying the 
most- favoured-nation" principle of non-discnm- 
'nation These commitments — like tariff 
chedules under GATT — are an integral part 
■jf the agreement So are the temporary with¬ 
drawals of most-favoured-nation treatment 

A WTQ Council for Trade in Services over¬ 
sees the operation of the agreement 
Negotiations on commitments in four topics have 
raken pUce after the Uruguay Round A full new 
services round will start no later than 2000 


The framework; the GATS articles 

GATS s 29 articles cover all services sectors 
Thev contain the general obligations that all 
members have to apply (see also Principles of the 

"eiriQ j^rfcvni 

Total coverage 

The agreement covers ail internaticnally- 
raded services This includes all the different 
v- ifi .j* pi evicting an international service — 

1 -ATS defiTWour 


• services supplied from one country to another 
(e g international telephone calls), officially 
known as ‘cross-border supply" 

• consumers or firms making use of a service in 
another country (e g tourism), officially 
known as "consumption abroad" 

• a foreign company setting up subsidiaries or 
branches to provide services in another coun¬ 
try (e g. foreign banks setting up operations in 
a country), officially “commercial presence" 

• individuals travelling from their own country 
to supply services in another (e g fashion 
models or consultants), officially "presence of 
natural persons" 


Most-favoured-nation (MFN) treatment 

Favour one, favour all MFN means treating 
one's trading partners equally Under GATS, if a 
country allows foreign competition in a sector, 
equal opportunities in that sector should be giv¬ 
en to service providers from all other WTO mem¬ 
bers (This applies even if the country has made 
no specific commitment to provide foreign com¬ 
panies access to its markets under the WTO ) 

MFN applies to all services, but some spe¬ 
cial temporary exemptions have been allowed 
(see be/ow) 

What about national treatment? 

National treatment — equal treatment for 
toreigners and one's own nationals — is treated 
differently for services For goods (GATT) and 
intellectual property (TRIPS) it is a general princi¬ 
ple In GATS it only applies where a country has 
made a specific commitment, and exemptions 
are allowed (seebelovJ) 


Transparency 

GATS says governments must publish all rel¬ 
evant laws and regulations Within two years (by 
the end of 1997) they have to set up inquiry 
points within their bureaucracies Foreign com¬ 
panies and governments can then use these 
inquiry points to obtain information about regu¬ 
lations in any service sector And they have to 
notify the WTO of any changes in regulations 
that apply to the services that come under 
specific commitments 


Basic principles 

• All services are covered by GATS 

• Most-favoured-nalion treatment applies to all 
services except the one-off temporary exemp 
tions 

• National treatment applies in the areas where 
commitments are made 

• Transparency in regulations, inquiry points 

• Regulations have to be objective and reasonable 

• International payments normally unrestricted 

• Individual countries' commitments negotiated 
and bound 

• Progressive liberalization through further negoti 
ations 



Regulations objective and reasonable 

\inre domestic regulations are the most sig- 
i n'K ,mt means of exercising influence or control 
i ei services trade the agreement says govern- 
i lfiits should regulate services reasonably. 

- hierrivt'iy and impartially When a government 
makes an administrative decision that affects a 
,t"vire u should also provide an impartial means 
• ir reviewing the decision (for example a tri- 
I :; 11,11 i 

Recognition 

'Alien two (or more) governments have 
i' imernents recognizing each other’s qualifica- 
■i' ins itor example the licensing or certification 
: seivire suppliers) GATS says other members 
must also be given a chance to negotiate compa- 
■ idle pacts Tlie recognition of other countries' 
jualilications must not be discriminatory and it 
must not amount to protectionism in disguise 
Ihese recognition agreements have to be noti¬ 
n'si tu the WTO 


International payments and transfers 

Once a government has made a commit¬ 
ment to open a service sector to foreign competi¬ 
tion. it must not normally restrict money being 
transferred out of the country as payment for 
services supplied ("current transactions") in that 
sector The only exception is when there are bal- 
ance-of-payments difficulties, and even then the 
restrictions must be temporary and subject to 
other limits and conditions 


Specific commitments 

Individual countries' commitments to open 
markets in specific sectors — and how open 
those markets will be — are the outcome of 
negotiations The commitments appear in 
"schedules' that list the sectors being opened, 
the extent of market access being given in those 
sectors (e g whether there are any restrictions 
on foreign ownership), and any limitations on 
national treatment (whether some rights granted 
to local companies will not be granted to foreign 
companies) 

These commitments are "bound" like 
bound tariffs, they can only be modified or with¬ 
drawn after negotiations with affected countries 
— which would probably lead to compensation 
Because 'unbinding' 1 is difficult, the commit¬ 
ments are virtually guaranteed conditions for for¬ 
eign exporters and importers of services and 
investors in the sector to do business 

Progressive liberalization 

The Uruguay Round was only the begin¬ 
ning GATS requires more negotiations, the first 
to begin within five years The goal is to take the 
liberalization process further by increasing the 
level of commitments in schedules 


The annexes: 

services are not all the same 

International trade in goods is a relatively 
simple idea to grasp a product is transported 
from one country to another Trade in services is 
much more diverse Telephone companies, 
banks, airlines and accountancy firms provide 
their services in quite different ways The GATS 
annexes reflect some of the diversity 

Movement of natural persons 

This annex deals with negotiations on indi¬ 
viduals' rights to stay temporarily in a country for 
the purpose of providing a service It specifies 
that the agreement does not apply to people 
seeking permanent employment or to conditions 
for obtaining citizenship, permanent residence or 
permanent employment 



After the Uruguay Round 

GATS talks that resumed after the round 

A full new services round will start in 
2000 at the latest. 

Basic telecommunications completed 
February 1997 

Financial services completed late 1997 
Maritime transport suspended 

Movement of natural persons completed 
July 1995 

Other issues for future negotiation: subsi¬ 
dies, government procurement, safe¬ 
guards, qualifications, technical stan¬ 
dards, licensing. 


Financial services 

Instability in the banking system affects the 
whole economy The financial services annex 
says governments have the right to take pruden¬ 
tial measures, such as those for the protection of 
investors, depositors and insurance policy hold¬ 
ers, and to ensure the integrity and stability of 
the financial system It also excludes from the 
agreement services provided when a government 
exercising its authority over the financial system, 
for example central banks' services Negotiations 
on specific commitments in financial services 
continued after the end of the Uruguay Round 
They ended in late 1997 

Telecommunications 

The telecommunications sector has a dual 
role it is a distinct sector of economic activity, 
and it is an underlying means of supplying other 
economic activities (for example electronic mon¬ 
ey transfers) The annex says governments must 
ensure that foreign service suppliers are given 
access to the public telecommunications net¬ 
works without discrimination Negotiations on 
specific commitments in telecommunications 
resumed after the end of the Uruguay Round 
This led to a new liberalization package agreed 
in February 1997 

Air transport services 

Under this annex, traffic rights and directly 
related activities are excluded from GATS's cov¬ 
erage They are handled by other bilateral agree¬ 
ments However, the annex establishes that the 
GATS will apply to aircraft repair and mainte¬ 
nance services, marketing of air transport ser¬ 
vices and computer-reservation services, 

Countries' commitments: 

on market-opening 

Each country lists specific commitments on 
service sectors and on activities within those sec¬ 
tors The commitments guarantee access to the 
country s market in the listed sectors, and they 
spell out any limitations on market access and 
national treatment 


As an example, if a government commits 
itself to allow foreign banks to operate in its 
domestic market, that is a market access com¬ 
mitment And if the government limits the num¬ 
ber of licences it will issue, then that is a market 
access limitation If it also says foreign banks are 
only allowed one branch while domestic banks 
are allowed numerous branches, that is an 
exception to the national treatment principle 

Market access 

The lists of market access commitments 
(along with any limitations and exemptions from 
national treatment) are negotiated as multilater¬ 
al packages, although bilateral bargaining ses¬ 
sions are needed to develop the packages The 
commitments therefore contain the negotiated 
and guaranteed conditions for conducting inter 
national trade in services If a recorded condition 
is to be changed for the worse, then the govern¬ 
ment has to give at least three months' notice 
and it has to negotiate compensation with 
affected countries But the commitments can be 
improved at any time They will be subject to fur¬ 
ther liberalization through the future negotia¬ 
tions already committed under GATS The first of 
these must start no later than 2000 

National treatment 

National treatment means treating one's 
own nationals and foreigners equally In services, 
it means that once a foreign company has been 
allowed to supply a service in one s country there 
should be no discrimination between the foreign 
and local companies 

Under GATS, a country only has to apply 
this principle when it has made a specific com¬ 
mitment to provide foreigners access to its ser¬ 
vices market It does not have to apply national 
treatment in sectors where it has made no com¬ 
mitment Even in the commitments, GATS does 
allow some limits on national treatment 

This contrasts with the way the national 
treatment principle is applied for goods — in 
that case, once a product has crossed a border 
and been cleared by customs it has to be given 
national treatment even if the importing country 
has not made any commitment under the WTO 
to bind the tariff rate 



MFN exemptions 
temporary and one-off 

WTO members have also made separate 
It ,ts of exceptions to the MFN principle of non- 
■ «i .crimination When GATS came into force, a 
inmber of rountries already had preferential 
loreements in services that they had signed with 
idmij partners, either bilaterally or in small 
imtips WTO members felt it was necessary to 
I'Minram tfiese preferences temporarily They 
i.ive themselves the right to continue giving 
noie favourable treatment to particular coun- 
mas m particular service activities by listing 
f If- N exemptions alongside their first sets of 
'' 'inmiiments In order to protect the general 
f Tr-M principle the exemptions could only be 
made once nothing can be added to the lists 
Ihev will he reviewed after five years (in 2000), 
md will normally last no more than 10 years 
flip exemption lists are also part of the GATS 
igreement 

On-going work: 

even before the next round 

Ar the end of the Uruguay Round govern- 
mi-nts agreed to continue negotiations in four 
imas basic telecommunications maritime trans- 
l-iri muvement of natural persons and financial 
>> "/ices Some commitments in some of these 
tors had been made in the Uruguay Round 
igreements The objective of continuing with the 
M'-gutiations was to improve the package 


Maritime transport 

Maritime transport negotiations were origi¬ 
nally scheduled to end in June 1996 but partici¬ 
pants failed to agree on a package of commit¬ 
ments The talks will resume with the new 
services round due to start no later than 2000 
Some commitments are already included in some 
countries' schedules covering the three main 
areas in this sector access to and use of port 
facilities auxiliary services, and ocean transport 

Movement of natural persons 

"Movement of natural persons" refers to 
the entry and temporary stay of persons for the 
purpose of providing a service It does not relate 
to persons seeking permanent employment or 
permanent residence in a country Some commit¬ 
ments are already included in the schedules but 
it was agreed that negotiations to improve com¬ 
mitments would take place in the six months 
after the WTO came into force These only 
achieved modest results 

Financial services 

Financial services is another area where fur¬ 
ther negotiations were scheduled to improve on 
the commitments included in the initial Uruguay 
Round schedules Officially the talks ended in 
July 1995 but the governments decided that 
more could be achieved if further talks could be 
held They ended in December 1997 


Basic telecommunications 

this was an area where governments did 
rHt offer commitments during the Uruguay 
Found — essentially because the privatization of 
government monopolies was a complex issues in 
many countries Sophisticated value-added 
mierommumcations services, which are more 
ommonly provided on a private basis, were, 
however included in many of the original GATS 
vrhedules The negotiations on basic telecommu¬ 
nications ended in February 1997 with new 
national commitments taking effect from 
U'bruary 1998 


Other issues 

GATS identifies several more issues for 
future negotiation One set of negotiations 
would create rules that are not yet included in 
GATS rules dealing with subsidies, govern¬ 
ment procurement and safeguard mea¬ 
sures 

Another set of negotiations would seek 
rules on the requirements foreign service 
providers have to meet in order to operate in a 
market The objective is to prevent these require¬ 
ments being used as unnecessary barriers to 
trade The focus is on' qualification require¬ 
ments and procedures, technical stan¬ 
dards and licensing requirements 

As part of this task, a working party on pro¬ 
fessional services has been set up It is tackling 
the accountancy sector first, a priority set by 
ministers, but eventually all professional services 
should be covered The first result of these dis¬ 
cussions emerged in May 1997 when the 
Services Council adopted new guidelines for 
countries to use when negotiating agreements to 
recognize each others' professional qualifications 
in accountancy The guidelines are not binding 



6. Intellectual property: 
protection 
and enforcement 

! Jeas ana Knowledge are an increasingly 
i.rportant cat of trade Most of the value of 
r- i w medicines and other high technology prod¬ 
ucts ires in the amount of invention, innovation, 
it'-earch, cesign and testing involved Films, 
music recorc.ngs, books, computer software and 
' n-lme services are bought and sold because of 
hie information and creativity they contain, not 
usually because of the plastic, metal or paper 
u ,ed to m3*e them Many products that used to 
t>* traded as low-technology goods or commodi¬ 
ties now contain a higher proportion of invention 
end design m their value — for example brand- 
named cloth, ng or new varieties of plants 
Creators can be given the right to prevent 
others from using their inventions, designs or 
other creations These rights are known as 
■nteliectua! property rights' They take a num¬ 
ber g* forms For example books paintings and 
hirns come oncer copyright, inventions can be 
patented trandnames and product logos can be 
■egr/eied as trademarks and so on 


Origins: 

into the rule-based trade system 

The extent of protection and enforcement of 
these rights varied widely around the world, and 
as intellectual property became more important 
in trade, these differences became a source of 
tension in international economic relations New 
internationally-agreed trade rules for intellectual 
property rights were seen as a way to introduce 
more order and predictability, and for disputes to 
be settled more systematically 

The 1986-94 Uruguay Round achieved that. 
The WTO's Agreement on Trade-Related Aspects 
of intellectual Property Rights (TRIPS) is an 
attempt to narrow the gaps in the way these 
rights are protected around the world, and to 
bring them under common international rules 
When there are trade disputes over intellectual 
property rights, the WTO's dispute settlement 
system is now available 

The agreement covers five broad issues 

• how basic principles of the trading system 
and other international intellectual property 
agreements should be applied 

* how to give adequate protection to intellec¬ 
tual property rights 

• how countries should enforce those rights 
adequately in their own territories 

« how to settle disputes on intellectual prop¬ 
erty between members of the WTO 

* special transitional arrangements during 
the period when the new system is being 
introduced 


Types of intellectual property 

The areas covered by the TRIPS agreement 

Copyright and related rights 
Trademarks, including service marks 
Geographical indications 
Industrial designs 
Patents 

Layout-designs (topographies) of integrated circuits 
Undisclosed information, including trade secrets 



Basic principles - national treatment, 

MFN, and technology transfer 

A, in GATT and GATS the starting point of 
Mu intellectual property agreement is basic prin- 
nples And as in the two other agreements non- 
dr t nmmation features prominently national 
t: Mtment (treating one s own nationals and for* 
t i.jners equally) and most-favoured-nation treat- 
it>'iit (equal treatment for nationals of all trading 
paitners in the WTO) National treatment is also 
i Key principle in other intellectual property 
iqiepments outside the WTO 

When an inventor or creator is granted 
[i iient or copyright protection he obtains the 
u ffu to stop other people making unauthorized 
i (pies Society at large sees this temporary intel- 
!'■' tual property protection as an incentive to 
enrourage the development of new technology 
amt ne.uions which will eventually be available 
m all The TRIPS Agreement recognizes the need 
to ‘-trike a balance St says intellectual property 
protection should contribute to technical innova¬ 
tion and the transfer of technology Both produc¬ 
es and users should benefit, and economic and 
social welfare should be enhanced, the agree¬ 
ment says 


How to protect intellectual property- 
common ground-rules 

The second part of the TRIPS agreement 
looks at different kinds of intellectual property 
rights and how to protect them The purpose is 
to ensure that adequate standards of protection 
exist in all member countries Here the starting 
point is the obligations of the main international 
agreements of the World Intellectual Property 
Organization (WIPO) that already existed before 
the WTO was created 

• the Paris Convention for the Protection of 
Industrial Property (patents, industrial designs, 
etc) 

• the Berne Convention for the Protection of 
Literary and Artistic Works (copyright) 

Some areas are not covered by these con¬ 
ventions In some cases, the standards of protec¬ 
tion prescribed were thought inadequate So the 
TRIPS agreement adds a significant number of 
new or higher standards 

Copyright 

The TRIPS agreement ensures that computer 
programmes will be protected as literary works 
under the Berne Convention and outlines how 
databases should be protected 


It also expands international copyright rules 
to cover rental rights Authors of computer pro¬ 
grammes and producers of sound recordings 
must have the right to prohibit the commercial 
rental of their works to the public A similar 
exclusive right applies to films where commercial 
rental has led to widespread copying, affecting 
copyright-owners' potential earnings from their 
films 

The agreement says performers must also 
have the right to prevent unauthorized record¬ 
ing, reproduction and broadcast of live perfor¬ 
mances (bootlegging) for no less than 50 years. 
Producers of sound recordings must have the 
right to prevent the unauthorized reproduction of 
recordings for a period of 50 years 

Trademarks 

The agreement defines what types of signs 
must be eligible for protection as trademarks, 
and what the minimum rights conferred on their 
owners must be It says that service marks must 
be protected in the same way as trademarks 
used for goods Marks that have become well- 
known in a particular country enjoy additional 
protection 

Geographical indications 

Place names are sometimes used to identify 
a product Well-known examples include 
"Champagne", "Scotch”, "Tequila", and 
"Roquefort" cheese Wine and spirits makers are 
particularly concerned about the use of place- 
names to identify products, and the TRIPS agree¬ 
ment contains special provisions for these prod¬ 
ucts But the issue is also important for other 
types of goods 



What's the difference? 

O&viousty. copyrights, patents, trademarks. etc 
appty to different types of creations or rnventions 
They are also treated differently. 

Patents, industrial designs, integrated circuit 
designs, geographical indications and trademarks 
have to be registered in order to receive protection 
The registration includes a description of what is 
being protected — the invention, design, brand- 
name, logo, etc — and this description is public 
information 

Copyright and trade secrets are protected automati¬ 
cally according to specified conditions They do not 
have to be registered, and therefore there is no 
need to disclose, for example, how copyrighted 
computer software is constructed 
Other conditions may also differ, for example the 
length of time that each type of protection remains 
m force 


The use of a place name to describe a prod¬ 
uct in this way — a "geographical indication 
— usually identifies both its geographical origin 
and its characteristics Therefore, using the place 
name when the product was made elsewhere or 
when it does not have the usual characteristics 
can mislead consumers, and it can lead to unfair 
competition. The TRIPS agreement says countries 
have to prevent the misuse of place names 
For wines and spirits, the agreement pro¬ 
vides higher levels of protection, i e even where 
there is no danger of the public being misled 
Some exceptions are allowed, for example if 
the name is already protected as a trademark or 
if it has become a generic term For example, 
“Cheddar" now refers to a particular type of 
cheese not necessarily made in Cheddar But any 
country wanting to make an exception for these 
reasons must be willing to negotiate with the 
country which wants to protect the geographical 
indication in question The agreement provides 
for further negotiations in the WTO to establish a 
multilateral system of notification and registra¬ 
tion of geographical indications for wines 


Industrial designs 

Under the TRIPS agreement, industrial 
designs must be protected for at least 10 years 
Owners of protected designs must be able to 
prevent the manufacture, sale or importation of 
articles bearing or embodying a design which is 
a copy of the protected design 

Patents 

The agreement says patent protection must 
be available for inventions for at least 20 years 
Patent protection must be available for both 
products and processes, in almost all fields of 
technology Governments can refuse to issue a 
patent for an invention if its commercial exploita 
tion is prohibited for reasons of public order or 
morality They can also exclude diagnostic, thera 
peutic and surgical methods, plants and animals 
(other than microorganisms), and biological 
processes for the production of plants or animals 
(other than microbiological processes) 

Plant varieties, however, must be pro¬ 
tectable by patents or by a special system (such 
as the breeder's rights provided in the conven¬ 
tions of UPOV — the International Union for the 
Protection of New Varieties of Plants) 

The agreement describes the minimum 
rights that a patent owner must enjoy But it also 
allows certain exceptions A patent-owner could 
abuse his rights, for example by failing to supply 
the product on the market To deal with that 
possibility, the agreement says governments can 
issue "compulsory licences", allowing a competi¬ 
tor to produce the product or use the process 
under licence But this can only be done under 
certain conditions aimed at safeguarding the 
legitimate interests of the patent-holder 
If a patent is issued for a production 
process, then the rights must extend to the prod¬ 
uct directly obtained from the process Under 
certain conditions alleged infringers may be 
ordered by a court to prove that they have not 
used the patented process 



Integrated circuits layout designs 

fhe basis for protecting integrated circuit 
i!i-,iqns( topographies ) in the TRIPS agree¬ 
ment is rhe Washington Treaty on Intellectual 
Pmpprry in Respect of Integrated Circuits, which 
i nmes under rhe World Intellectual Property 
( iiqrimzntion This was adopted in 1989 but has 
not yet entered into force The TRIPS agreement 
Kins a number of provisions for example, pro- 
u ' non must be available tor at least 10 years 

Undisclosed information and trade secrets 

Trade secrets and other types of 'undis- 
r loved information" which have commercial val¬ 
ue must be protected against breach of confi¬ 
ture and other acts contrary to honest 
i nrnrnernal practices But reasonable steps must 
h re been taken to keep the information secret 
lest data submitted to governments in order to 
obtain marketing approval for new pharmaceuti- 
< H or agricultural chemicals must also be pro¬ 
tected against unfair commercial use 

Curbing anti competitive licensing contracts 

The owner of a copyright, patent or other 
tr tm of intellectual property right can issue a 
In i‘lire lor someone else to produce or copy the 
("on'cted trademark work invention, design, 

- >r Ihe agreement recognizes that the terms of 
a in aiming contract could restrict competition or 
impKk- technology transfer It says that under 
rertmn conditions governments have the right to 
tutm action to prevent anti-competitive licensing 
that abuses intellectual property rights It also 
1 ays governments must be prepared to consult 
* «h other on controlling anti-competitive 
Ik easing 


Enforcement: tough but fair 

Having intellectual property laws is not 
enough They have to be enforced This is cov¬ 
ered in Part 3 of TRIPS The agreement says gov¬ 
ernments have to ensure that intellectual proper¬ 
ty rights can be enforced under their laws, and 
that the penalties for infringement are tough 
enough to deter further violations The proce¬ 
dures must be fair and equitable, and not unnec¬ 
essarily complicated or costly They should not 
entail unreasonable time-limits or unwarranted 
delays People involved should be able to ask a 
court to review an administrative decision or to 
appeal a lower court s ruling, 

The agreement describes in some detail 
how enforcement should be handled, including 
rules for obtaminq evidence, provisional mea¬ 
sures, injunctions, damages and other penalties 
it says courts should have the right, under cer¬ 
tain conditions, to order the disposal or destruc¬ 
tion of pirated or counterfeit goods Wilful trade¬ 
mark counterfeiting or copyright piracy on a 
commercial scale should be criminal offences 
Governments should make sure that intellectual 
property rights owners can receive the assistance 
of customs authorities to prevent imports of 
counterfeit and pirated goods 


Transition arrangements: 

1, 5 or 11 years to fall into line 

When the WTO agreements took effect on 1 
January 1995. developed countries were given 
one year to ensure that their laws and practices 
conform with the TRIPS agreement Developing 
countries and (under certain conditions) transi¬ 
tion economies are given five years Least devel¬ 
oped countries have 11 years 

If a developing country did not provide 
product patent protection in a particular area of 
technology when the TRIPS Agreement came 
into force (1 January 1995), it has up to 10 years 
to introduce the protection But for pharmaceuti¬ 
cal and agricultural chemical products, the coun¬ 
try must accept the filing of patent applications 


from the beginning of the transitional period, 
though the patent need not be granted until the 
end of this period If the government allows the 
relevant pharmaceutical or agricultural chemical 
to be marketed during the transition period, it 
must — subject to certain conditions — provide 
an exclusive marketing right for the product for 
five years, or until a product patent is granted, 
whichever is shorter 

Subject to certain exceptions, the general 
rule is that obligations in the agreement apply to 
intellectual property rights that existed at the 
end of a country's transition period as well as to 
new ones 

A Council for Trade-Related Aspects of 
Intellectual Property Rights monitors the working 
of the agreement and governments' compliance 
with it 



7. Anti-dumping, subsidies, 
safeguards: 
contingencies, etc 

Binding tariffs, and applying them equally 
to all trading partners (MFN) are key to the 
smooth flow of trade in goods The WTO agree¬ 
ments uphold the principles, but they also allow 
exceptions — in some circumstances Three 
issues are important 

• actions taken against dumping (selling at an 
unfairly low price) 

• subsidies and special "countervailing" duties 
to offset the subsidies 

• emergency measures to limit imports tem¬ 
porarily, designed to "safeguard" domestic 
industries 


Anti-dumping actions 

If a company exports a product at a price 
lower than the price it normally charges on its 
own home market, it is said to be "dumping 1 ' 
the product. Is this unfair competition? Opinions 
differ, but many governments take action against 
dumping in order to defend their domestic indus¬ 
tries The WTO agreement does not pass judge¬ 
ment Its focus is on how governments can or 
cannot react to dumping — it disciplines anti¬ 
dumping actions, and it is often called the" Anti- 
Dumping Agreement" (This focus only on the 
reaction to dumping contrasts with the approach 
of the Subsidies and Countervailing Measures 
Agreement) 

The legal definitions are more precise, but 
broadly speaking the WTO agreement allows 
governments to act against dumping where 
there is genuine (“material") injury to the com¬ 
peting domestic industry In order to do that the 
government has to be able to show that dump¬ 
ing is taking place, calculate the extent of dump¬ 
ing (how much lower the export price is com¬ 
pared to the exporter's home market price), and 
show that the dumping is causing injury 


What is this agreement called 7 Ay<• w 
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GATT (Article 6) allows countries to take 
action against dumping The Anti-Dumping 
Agreement clarifies and expands Article 6, and 
the two operate together They allow countries 
to act in a way that would normally break the 
GATT principles of binding a tariff and not dis 
criminating between trading partners — typically 
anti-dumping action means charging extra 
import duty on the particular product from the 
particular exporting country in order to bring its 
price closer to the "normal value" or to remove 
the injury to domestic industry in the importing 
country 

There are many different ways of calculating 
whether a particular product is being dumped 
heavily or only lightly The agreement narrows 
down the range of possible options It provides 
three methods to calculate a product s 'normal 
value" The main one is based on the price in the 
exporter s domestic market When this cannot be 
used, two alternatives are available — the price 
charged by the exporter in another country, ora 
calculation based on the combination of the 
exporter's production costs, other expenses and 
normal profit margins And the agreement also 
specifies how a fair comparison can be made 
between the export price and what would be a 
normal price 

Calculating the extent of dumping on a 
product is not enough Anti-dumping measures 
can only be applied if the dumping is hurting the 
industry in the importing country Therefore, a 
detailed investigation has to be conducted 
according to specified rules first The investiga¬ 
tion must evaluate all relevant economic factors 
that have a bearing on the state of the industry 
in question If the investigation shows dumping 
is taking place and domestic industry is being 
hurt, the exporting company can undertake to 
raise its price to an agreed level in order to avoid 
anti-dumping import duty 



j'l noing and subsidies — together with anti-dumping (AD) measures and countervailing duties (CVD) — are 
hi-n linked txperis speak of ' AD-CVD ' in one breath Many countries handle the two issues under a single law. 
i >jly similar process to deal with them and give a single authority responsibility for investigations Occasionally, 
i ii* two WIO committees responsible for these issues meet jointly 

n-re are a number of similarities The reaction to dumping and subsidies is often a special offsetting import tax 
ountervaihng duty in the case of a subsidy) Like anti-dumping duty, countervailing duty is charged on products 
ft* *m spec i he countries and therefore it breaks the GATT principles ef binding a tariff and treating trading partners 
juaily (Ml- N) [he agreements provide an escape clause, but they both also say that before imposing a duty, the 
.mi tmg country must conduct a detailed investigation that shows properly that domestic industry is hurt 
cii mere are also fundamental differences, and these are reflected in the agreements 
imping is an action by a company With subsidies, it is the government or a government agency that acts, either 
, payinq out subsidies directly or by requiring companies to subsidize certain customers 
’-'H ino WTO is an organization of countries and their governments The WTO does not deal with companies and 
* tnni regulate companies actions such as dumping Therefore the Anti Dumping Agreement only concerns the 
i tions governments may take against dumping With subsidies governments act on Doth sides they subsidize 
i id they act against each others subsidies Iherefote the subsidies agreement disciplines both the subsidies and 
mo ii-’actions 


'AD-CVD' 7 

Yes, but there are fundamental differences 


The present rules revise the Tokyo Round 
i‘973 79) code on anti-dumping measures and 
ire i result of the Uruguay Round (1986-94) 
negotiations The Tokyo Round code was not 
signed by all GATT members, the Uruguay Round 
’ t-r sion is part of the WTO agreement and 
i| plies to nil members 

The WTO Anti-Dumping Agreement intro- 
; i u d these modifications 

• more detailed rules for calculating the amount 
it dumping 

* r ore detailed procedures for initiating and 
■ unauciinq anti dumping investigations, 

* "lies on the implementation and duration 
(normally five years) of anti-dumping mea- 

suies 

• particular standards for dispute settlement 
panels to apply m anti-dumping disputes 


Detailed procedures are set out on how anti¬ 
dumping cases are to be initiated, how the inves¬ 
tigations are to be conducted, and the conditions 
for ensuring that all interested parties are given 
an opportunity to present evidence Anti-dumping 
measures must expire five years after the date of 
imposition, unless an investigation shows that 
ending the measure would lead to injury 
Anti-dumping investigations are to end 
immediately in cases where the authorities deter¬ 
mine that the margin of dumping is insignificant¬ 
ly small (defined as less than 2% of the export 
price of the product) Other conditions are also 
set For example, the investigations also have to 
end if the volume of dumped imports is negligi¬ 
ble (i e if the volume from one country is less 
than 3% of total imports of that product 
— although investigations can proceed if several 
countries, each supplying less than 3% of the 
imports, together account for 7% or more of 
total imports) 


The agreement says member countries must 
inform the Committee on Anti-Dumping 
Practices about all preliminary and final anti¬ 
dumping actions, promptly and in detail They 
must also report on all investigations twice a 
year When differences arise, members are 
encouraged to consult each other They can also 
use the WTO’s dispute settlement procedure. 

Subsidies 

and countervailing measures 

This agreement does two things it disci¬ 
plines the use of subsidies, and it regulates the 
actions countries can take to counter the effects 
of subsidies It says a country can use the WTO's 
dispute settlement procedure to seek the with¬ 
drawal of the subsidy or the removal of its 
adverse effects Or the country can launch its 
own investigation and ultimately charge extra 
duty (known as "countervailing duty”) on subsi¬ 
dized imports that are found to be hurting 
domestic producers 

The agreement builds on the Tokyo Round 
Subsidy Code Unlike its predecessor, the present 
agreement contains a definition of subsidy It 
also introduces the concept of a "specific" sub¬ 
sidy — i e a subsidy available only to an enter¬ 
prise, industry, group of enterprises, or group of 
industries in the country (or state, etc) that gives 
the subsidy The disciplines set out in the agree¬ 
ment only apply to specific subsidies They can 
be domestic or export subsidies 

As with anti-dumping, the subsidy agree¬ 
ment is part of the package of WTO agreements 
that is signed by all members — the Tokyo 
Round "code" was only signed by some GATT 
members 

What /s this agreement called? Ain-cmcnt on 
Subsidies dnd Counlcnrjthng Measures 



The aq-eencm defines three categories of 
prohibited actionable and non-action- 
jb'e [ t applies to agricultural goods as well as 
Vidus'n si products except when the subsidies 
■ r.rdorm with the Agriculture Agreement 
» Prohibited subsidies subsidies that require 
onp.ents to meet certain export targets, or to 
w domestic goods instead of imported goods 
Hk'v are pmhibited because they are specifically 
designed ro distort international trade, and are 
■v^'ore ii*etv to hurt other countries' trade 
r w tan be challenged in the WTO dispute set- 
heir pnt procedure where they are handled under 
m accelerated timetable If the dispute settle¬ 
ment procedure contirrr.s that the subsidy is pro- 
f, hired, it must be withdrawn rmmediately 
- r henwise, the complaining country can take 
Tiunfer measures if domestic producers are hurt 
h-fi .rports o* subsidized products, countervailing 
oj i can be imposed 

* Actionable subsidies m this category the 

. j*np!;v.nng country has to show that the sub- 
Mdy has an adverse effect on its interests 
"derwi *2 the subsidy is permitted The agree¬ 
ment defines three types of damage they can 
. ause One country $ subsidies can hurt a domes- 

* c industry n an ir porting country They can 
‘-Cu jj e>pu r ters from another country when 

'wo compete m third markets And domestic 
L jidies in one country can hurt exporters trying 

* tempt,.--a ,n me subs.dizing country s domestic 

" * me Dupute Settlement Body ru'es that 

*** hare an adverse effect, the sub- 

iT 1 ’ be withdrawn or its adverse effect 
mi.t ty v>-n.va Aga>n if domestic producers 
i - r ’u ’* i m’pu’t-, ■*/ surmized products, coun- 
fi >t* ion be imposed 

* Non-actionable subsidies these can either 
h ‘ ! ‘ r Tvd.v if -specific subsidies fer 

j hI w m" 1 ,' h ar.q pi*' c< mpetitue develup- 

'' ' T 1. r iffCT r '; d; „jp g l*jf,j.-jfkj 

1,1 lf ' 1 '*- f m vdante for uciapt 
11 '' 'T" f ' f "" T h pn',i^.nmon f 3i laws 
1 ' o ■' 1 *4' s* t“ f at.m sjhssrVlifC.inriot 

111 ' r, ‘ 3 ' n ' t|0 j dispute smriement 
“ J ' d'Ji cannot be 

•- , „t>t (f-ouri iLr the cutties 


Some of the disciplines are similar to those 
of the Anti-Dumping Agreement Countervailing 
duty (the parallel of anti-dumping duty) can only 
be charged after the importing country has con¬ 
ducted a detailed investigation similar to that 
required for anti-dumping action There are 
detailed rules for deciding whether a product is 
being subsidized (not always an easy calcula¬ 
tion), criteria for determining whether imports of 
subsidized products are hurting (“causing injury 
to") domestic industry, procedures for initiating 
and conducting investigations, and rules on the 
implementation and duration (normally five 
years) of countervailing measures The subsidized 
exporter can also agree to raise its export prices 
as an alternative to its exports being charged 
countervailing duty 

Subsidies may play an important role in 
developing countries and in the transformation 
of centrally-planned economies to market 
economies Least-developed countries and devel¬ 
oping countries with less than $1,000 per capita 
GNP are exempted from disciplines on prohibited 
export subsidies, Other developing countries are 
given until 2003 to get rid of their export subsi¬ 
dies Least-developed countries must eliminate 
import-substitution subsidies (i e subsidies 
designed to help domestic production and avoid 
importing) by 2003 — for other developing 
countries the deadline is 2000 Developing coun¬ 
tries also receive preferential treatment if their 
exports are subject to countervailing duty investi¬ 
gations For transition economies, prohibited 
subsidies must be phased out by 2002 


Safeguards: emergency protection 

from imports 

A WTO member may restrict imports of a 
product temporarily (take "safeguard' actions) if 
its domestic industry is injured or threatened with 
injury caused by a surge in imports Here, the 
injury has to be serious Safeguard measures were 
always available under GATT (Article 19) 
However, they were infrequently used, some gov¬ 
ernments preferring to protect their domestic 
industries through "grey area” measures — using 
bilateral negotiations outside GATT's auspices 
they persuaded exporting countries to restrain 
exports "voluntarily" or to agree to other means 
of sharing markets Agreements of this kind were 
reached for a wide range of products automo¬ 
biles, steel, and semiconductors, for example 


What is this agreement called'* 



The WTO agreement broke new ground It 
; dibits grey area measures, and it sets time 
Tins 1,1 sunset clause ) on all safeguard 
- nnns The agreement says members must not 
, eK take or maintain any voluntary export 
• suaints orderly marketing arrangements or 
mv nther similar measures on the export or the 
import side These bilateral measures have to be 
r udified so that they conform with the agree- 
’• put or else they have to be phased out by the 
nh of 1 ngg Countries are allowed to keep one 
■ these measures until the end of 1999 — the 
nly t ase where this has happened is the 
T .mpean Union s restrictions on imports of cars 
' n| Japan Safeguard measures already taken 
! ,'turp the WTO came into being — under 
■rude 19 of GATT 1947 — must end eight 
.■Mis after the date on which they were first 
ippimd or by the end of 1999, whichever comes 
I iter 

An import ‘surge justifying safeguard 
n non can be a real increase in imports (an 
•tholutc increase), or it can be an increase in the 
imports share of a shrinking market, even if the 
import quantity has not increased ( relative 

w, mji(') 


Industries or companies may request safe¬ 
guard action by their government The WTO 
agreement sets out requirements for safeguard 
investigations by national authorities The 
emphasis is on transparency and on following 
established rules and practices — avoiding arbi¬ 
trary methods The authorities conducting inves¬ 
tigations have to announce publicly when hear¬ 
ings are to take place and provide other 
appropriate means for interested parties to pre¬ 
sent evidence The evidence must include argu¬ 
ments on whether a measure is in the public 
interest 

The agreement sets out criteria for assess¬ 
ing whether "serious injury" is being caused or 
threatened, and the factors which must be con¬ 
sidered in determining the impact of imports on 
the domestic industry When imposed, a safe¬ 
guard measure should be applied only to the 
extent necessary to prevent or remedy serious 
injury and to help the industry concerned to 
adjust Where quantitative restrictions (quotas) 
are imposed, they normally should not reduce 
the quantities of imports below the annual aver¬ 
age for the last three representative years for 
which statistics are available, unless clear justifi¬ 
cation is given that a different level is necessary 
to prevent or remedy serious injury 

In principle, safeguard measures cannot be 
targeted at imports from a particular country 
However, the agreement does describe how quo¬ 
tas can be allocated among supplying countries, 
including in the exceptional circumstance where 


imports from certain countries have increased 
disproportionately quickly A safeguard measure 
should not last more than four years, although 
this can be extended up to eight years, subject to 
a determination by competent national authori¬ 
ties that the measure is needed and that there is 
evidence the industry is adjusting Measures 
imposed for more than a year must be progres¬ 
sively liberalized 

When a country restricts imports in order to 
safeguard its domestic producers, in principle it 
must give something in return The agreement 
says the exporting country (or exporting coun¬ 
tries) can seek compensation through consulta¬ 
tions If no agreement is reached the exporting 
country can retaliate by taking equivalent action 
— for instance, it can raise tariffs on exports 
from the country that is enforcing the safeguard 
measure In some circumstances, the exporting 
country has to wait for three years after the safe¬ 
guard measure was introduced before it can 
retaliate in this way — i e if the measure con¬ 
forms with the provisions of the agreement and 
if it is taken as a result of an absolute increase in 
the quantity of imports from the exporting coun- 
try. 

To some extent developing countries' 
exports are shielded from safeguard actions An 
importing country can only apply a safeguard 
measure to a product from a developing country 
if the developing country is supplying more than 
3% of the imports of the that product, or if 
developing country members with less than 3% 
import share collectively account for more than 
9% of total imports of the product concerned 

The WTO's Safeguards Committee oversees 
the operation of the agreement and is responsi¬ 
ble for the surveillance of members' commit¬ 
ments Governments have to report each phase 
of a safeguard investigation and related deci- 
sion-making. and the committee reviews these 
reports 



8. Non-tariff barriers: 
technicalities, 
red tape, etc 

anally a number of agreements deal with 
various technical bureaucratic or legal issues 
that ecu Id involve hindrances to trade 

* f echmcal regulations and standards 

* import licensing 

* ■ iIks tor rbe valuation of goods at customs 

* rfHsh’pment inspection further checks on 
imports 

* n.M of origin made in where 7 

* i"'. estment measures 

Technical regulations and standards 

Technical regulations and industrial stan- 
dviidj are important but they vary from country 
country Having too many different standards 
m ipes WjdifticJt fo r producers and exporters if 
the standards a’e set arbitrarily, they could be 
•sed as un excuse for protectionism Standards 
' iv become obstacles to trade 

T he Agreement on Technical Barriers to 
ii.fie r to ensure that regulations, standards, 

*-V-ng and certification procedures do not create 
•m-ctissaN ibjt>;ies The WTO 5 ve r sion is a 
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The agreement sets out a code of good 
practice for the preparation, adoption and appli¬ 
cation of standards by central government bod¬ 
ies It also includes provisions describing how 
local government and non-governmental bodies 
should apply their own regulations — normally 
they should use the same principles as apply to 
centra! governments 

The agreement says the procedures used to 
decide whether a product conforms with national 
standards have to be fair and equitable It dis¬ 
courages any methods that would give domes¬ 
tically produced goods an unfair advantage The 
agreement also encourages countries to recog¬ 
nize each other's testing procedures That way. a 
product can be assessed to see if it meets the 
importing country's standards through testing in 
the country where it is made 

Manufacturers and exporters need to know 
what the latest standards are in their prospective 
markets To help ensure that this information is 
made available conveniently, all WTO member 
governments are required to establish national 
enquiry points 


Import licensing: 
keeping procedures clear 

Although less widely used now than in the 
past, import licensing systems are subject to dis¬ 
ciplines in the WTO The Agreement on Import 
Licensing Procedures says import licensing 
should be simple transparent and predictable 
For example the agreement requires govern¬ 
ments to publish sufficient information for 
traders to know how and why the licences are 
granted It also describes how countries should 


notify the WTO when they introduce new impon 
licensing procedures or change existing proce¬ 
dures The agreement offers guidance on how 
governments should assess applications for 
licences 

Some licences are issued automatically if 
certain conditions are met The agreement sets 
criteria for automatic licensing so that the proce 
dures used do not restrict trade 

Other licences are not issued automatically 
Here, the agreement tries to minimise the 
importers' burden in applying for licences so 
that the administrative work dees not in itself 
restrict or distort imports The agreement says 
the agencies handling licensing should not nor¬ 
mally take more than 30 days to deal with an 
application — 60 days when all applications are 
considered at the same time 

The present agreement is a modification ol 
the "code" (i e agreement signed by only some 
GATT signatories) negotiated in the 1973-79 
Tokyo Round It is now part of the WTO package 
signed by all WTO members 


What is this agreement called ’ 
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Rules for the valuation of goods 
at customs 


For importers, the process of estimating the 
'Mlue of a product at customs presents problems 
mat can be just as serious as the actual duty rate 
' harged The WTO agreement on customs valua¬ 
tion aims for a fair, uniform and neutral system 
tor [he valuation of goods for customs purposes 
— a system that conforms to commercial reali¬ 
ties and which outlaws the use of arbitrary or 
nrtitious customs values The agreement pro- 
' ides a set of valuation rules, expanding and giv¬ 
ing greater precision to the provisions on cus¬ 
toms valuation in the original GATT 

A related Uruguay Round ministerial deci- 
Mnn gives customs administrations the right to 
request further information in cases where they 
have reason to doubt the accuracy of the 
declared value of imported goods If the adminis- 
nation maintains a reasonable doubt, despite 
any additional information, it may be deemed 
that the customs value of the imported goods 
cannot be determined on the basis of the 
declared value 
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Preshipment inspection: a further 

check on imports 

Preshipment inspection is the practice of 
employing specialized private companies (or 
"independent entities") to check shipment 
details — essentially price, quantity and quality 
— of goods ordered overseas Used by govern¬ 
ments of developing countries, the purpose is to 
safeguard national financial interests (prevention 
of capital flight and commercial fraud as well as 
customs duty evasion, for instance) and to com¬ 
pensate for inadequacies in administrative infra¬ 
structures 

The agreement recognizes that GATT princi¬ 
ples and obligations apply to the activities of 
preshipment inspection agencies mandated by 
governments The obligations placed on govern¬ 
ments which use preshipment inspections 
include non-discrimination, transparency, protec¬ 
tion of confidential business information, avoid¬ 
ance of unreasonable delay, the use of specific 
guidelines for conducting price verification and 
the avoidance of conflicts of interest by the 
inspection agencies The obligations of exporting 
members towards countries using preshipment 


What is this agreement called 7 ^crencnt on 
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inspection include non-discrimination in the 
application of domestic laws and regulations, 
prompt publication of those laws and regulations 
and the provision of technical assistance where 
requested 

The agreement establishes an independent 
review procedure It is administered jointly by an 
organization representing inspection agencies 
and an organization representing exporters. Its 
purpose is to resolve disputes between an 
exporter and an inspection agency 



Rules of origin: made in ... where? 

“Rules of origin" are the criteria used to 
defme where a product was made They are an 
essential part of trade rules because a number of 
policies discriminate between exporting coun¬ 
tries quotas, preferential tariffs, anti-dumping 
actions, countervailing duty (charged to counter 
export subsidies), and more. Rules of origin are 
also used to compile trade statistics, and for 
"made in " bbeis that are attached to 
products 

This First-ever agreement on the subject 
requires WTO members to ensure that their rules 
of origin are transparent, that they do not have 
restricting, distorting or disruptive effects on 
international trade, that they are administered in 
a consistent, uniform, impartial and reasonable 
manner, and that they are based on a positive 
standard (m other words, they should state what 
does confer origin rather than what does not) 

For the longer term, the agreement aims for 
common ("harmonized") rules of origin among 
all WTO members, except in some kinds of pref¬ 
erential trade — for example, countries setting 
up a free trade area are allowed to use different 
rules of origin fey products traded under their 
free trade agreement The agreement establishes 
a harmonization work programme, to be com- 
pfeted by July 1998. based upon a set of princi¬ 
ples, including making rules of origin objective 
understandable and predictable The work is 
being conducted by a Committee on Rules of 
Origin in the WTO and a Technical Committee 


What n this agreement called ?< n,.r <, , n 


under the auspices of the World Customs 
Organization in Brussels The outcome will be a 
single set of rules of origin to be applied under 
non-preferential trading conditions by all WTO 
members in all circumstances 

An annex to the agreement sets out a 
“common declaration" dealing with the opera¬ 
tion of rules of origin on goods which qualify for 
preferential treatment 

Investment measures: 

reducing trade distortions 

The Agreement on Trade-Related 
Investment Measures (TRIMS) applies only to 
measures that affect trade in goods It recog¬ 
nizes that certain measures can restrict and dis¬ 
tort trade, and states that no member shall apply 
any measure that discriminates against foreign¬ 
ers or foreign products (i.e, violates 'national 
treatment" principles in GATT). It also outlaws 
investment measures that lead to restrictions in 
quantities (violating another principle in GATT) 
An illustrative list of TRIMS agreed to be incon¬ 
sistent with these GATT articles is appended to 
the agreement The list includes measures which 
require particular levels of local procurement by 
an enterprise ("local content requirements") 

It also discourages measures which limit a 
company's imports or set targets for the com¬ 
pany to export ("trade balancing requirements') 

Under the agreement, countries must 
inform the WTO and fellow-members of all 
investment measures that do not conform with 
the agreement Developed countries have to 
eliminate these in two years (by the end of 
1996), developing countries have five years 
(to end of 1999), and least developed 
countries seven 

The agreement establishes a Committee on 
TRIMS to monitor the implementation of these 
commitments The agreement also says that 
WTO members should consider, by 1 January 
2000, whether there should also be provisions 
on investment policy and competition policy 
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9. Plurilaterals: 
of minority interest 

For the most part, all WTO members sub- 
\cnbe to all WTO agreements After the Uruguay 
Round however, there remained four agree¬ 
ments originally negotiated in the Tokyo Round, 
which have a narrower group of signatories and 
.ire known as "plurilateral agreements" All 
uther Tokyo Round agreements became multi¬ 
lateral obligations (i e obligations for all WTO 
members) when the World Trade Organization 
■.'.is established in 1995 The four were 

• trade in civil aircraft 

• government procurement 

• dairy products 

• bovine meat 

The bovine meat and dairy agreements were ter¬ 
minated in 1997 


Fair trade in civil aircraft 

The Agreement on Trade in Civil 
Aircraft entered into force on 1 January 1980 It 
now has 24 signatories The agreement elimi¬ 
nates import duties on all aircraft, other than 
military aircraft, as well as on all other products 
covered by the agreement — civil aircraft 
engines and their parts and components, all 
romponents and sub-assemblies of civil aircraft, 
and flight simulators and their parts and compo¬ 
nents It contains disciplines on government- 
air acted procurement of civil aircraft and induce¬ 
ments to purchase, as well as on government 
financial support for the civil aircraft sector 

Government procurement: 

opening up for competition 

in most countries the government, and the 
agencies it controls are, together, the biggest 
purchasers of goods of all kinds, ranging from 
basic commodities to high-technology eguip- 
menc At the same time, the political pressure to 
f avour domestic suppliers over their foreign com¬ 
petitors can be very strong 


An Agreement on Government 
Procurement was first negotiated during the 
Tokyo Round and entered into force on 1 
January 1981 Its purpose is to open up as much 
of this business as possible to international com¬ 
petition It is designed to make laws, regulations, 
procedures and practices regarding government 
procurement more transparent and to ensure 
they do not protect domestic products or suppli¬ 
ers, or discriminate against foreign products or 
suppliers 

The agreement has 25 members It has two 
elements — general rules and obligations, and 
schedules of national entities in each member 
country whose procurement is subject to the 
agreement A large part of the general rules and 
obligations concern tendering procedures 

The present agreement and commitments 
were negotiated in the Uruguay Round These 
negotiations achieved a 10-fold expansion of 
coverage, extending international competition to 
include national and local government entities 
whose collective purchases are worth several 
hundred billion dollars each year. The new 
agreement also extends coverage to services 
(including construction services), procurement at 
the sub-central level (for example, states, 
provinces, departments and prefectures), and 
procurement by public utilities The new agree¬ 
ment took effect on 1 January 1996 

It also reinforces rules guaranteeing fair and 
non-discriminatory conditions of international 
competition For example, governments will be 
required to put in place domestic procedures by 
which aggrieved private bidders can challenge 
procurement decisions and obtain redress in the 
event such decisions were made inconsistently 
with the rules of the agreement 


The agreement applies to contracts worth 
more than specified threshold values. For central 
government purchases of goods and services, the 
threshold is SDR 130,000 (some $178,000 in 
May 1997) For purchases of goods and services 
by sub-central government entities the threshold 
varies but is generally in the region of SDR 
200,000 For utilities, thresholds for goods and 
services is generally in the area of SDR 400,000 
and for construction contracts, in general the 
threshold value is SDR 5,000,000. 


Dairy and bovine meat agreements: 
ended in 1997 

The International Dairy Agreement and 
International Bovine Meat Agreement 

were scrapped at the end of 1997. Countries 
that had signed the agreements decided that the 
sectors were better handled under the 
Agriculture and Sanitary and Phytosamtary 
agreements Some aspects of their work had 
been handicapped by the small number of signa¬ 
tories For example, some major exporters of 
dairy products did not sign the Dairy Agreement, 
and the attempt to cooperate on minimum 
prices therefore failed - minimum pricing was 
suspended in 1995. 



10. Trade policy reviews: 
ensuring transparency 

individuate and companies involved in trade 
have to know as much as possible about the 
conditions of trade It is therefore fundamentally 
important that regulations and policies are trans¬ 
parent In the WTO, this is achieved in two ways' 
governments have to inform the WTO and fel¬ 
low-members of specific measures, policies or 
laws through regular "notifications"; and the 
WTO conducts regular reviews of individual 
countries' trade policies — the trade policy 
reviews These reviews are part of the Uruguay 
Round agreement, but they began several years 
before the round ended — they were an early 
result of the negotiations Participants agreed to 
set up the reviews at the December 1988 minis¬ 
terial meeting that was intended to be the mid¬ 
way assessment of the Uruguay Round. The first 
review took place the following year. Initially 
they operated under GATT and, like GATT, they 
focused on goods trade With the creation of the 
WTO in 1995, their scope was extended, like 
the WTO, to include services and intellectual 
property 

The importance countries attach to the 
process is reflected in the seniority of the Trade 
Policy Review Body — it is the WTO General 
Council in another guise. 

The objectives are 

to increase the transparency and understand¬ 
ing of countries' trade policies and practices, 
through regular monitoring 
to improve the quality of public and intergov¬ 
ernmental debate on the issues 
* to enable a multilateral assessment of the 
effects of policies on the world trading system 
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The reviews focus on members' own trade 
policies and practices But they also take into 
account the countries’ wider economic and 
developmental needs, their policies and objec¬ 
tives. and the external economic environment 
that they face. These "peer reviews" by other 
WTO members encourage governments to follow 
more closely the WTO rules and disciplines and 
to fulfil their commitments In practice the 
reviews have two broad results' they enable out¬ 
siders to understand a country's policies and 
circumstances, and they provide feedback to 
the reviewed country on its performance in 
the system. 


Over a period of time, all WTO members are 
to come under scrutiny The frequency of the 
reviews depends on the country's size 

• The four biggest traders — the European 
Union, the United States, Japan and Canada 
(the "Quad") — are examined approximately < 
once every two years 

• The next 16 countries (in terms of their share 
of world trade) are reviewed every four years 

• The remaining countries are reviewed every six 
years, with the possibility of a longer interim 
period for the least-developed countries 

For each review, two documents are prepared 
a policy statement by the government under 
review, and a detailed report written indepen¬ 
dently by the WTO Secretariat These two 
reports, together with the proceedings of the 
Trade Policy Review Body's meetings are pub¬ 
lished shortly afterwards 



Chapter 3 


Settling disputes 


The WTO's 

'most individual contribution' 

"No review of the achievements of the 
WTO would be complete without mention¬ 
ing the Dispute Settlement system, in 
many ways the central pillar of the multi¬ 
lateral trading system and the WTO's most 
individual contribution to the stability of 
the global economy. The new WTO system 
is at once stronger, more automatic and 
more credible than its GATT predecessor. 
This is reflected in the increased diversity 
of countries using it and in the tendency 
to resolve cases 'out of court’ before they 
get to the final decision — 19 out of 71 
cases so far. The system is working as 
intended — as a means above all for con¬ 
ciliation and for encouraging resolution of 
disputes, rather than just for making 
judgements. By reducing the scope for 
unilateral actions, it is also an important 
guarantee of fair trade for [less powerful 
countries]." 

Kt'/Ut'i Ruggiero 
i 7 April 1997 


1. The WTO's 
'most individual 
contribution' 

Without a means of settling disputes, the 
rules-based system would be worthless because 
the rules could not be enforced The WTO's pro¬ 
cedure underscores the rule of law, and it makes 
the trading system more secure and predictable 
The system is based on clearly-defined rules, 
with timetables for completing a case First rul¬ 
ings are made by a panel and endorsed (or 
rejected) by the WTO's full membership Appeals 
based on points of law are possible 

However, the point is not to make rulings 
The priority is to settle disputes, through consul¬ 
tations if possible By mid-April 1999, 30 out 
of 170 cases had been settled "out of court”, 
without going through the full panel process. 

Principles: equitable, fast, effective, 
mutually acceptable 

WTO members have agreed that if they 
believe fellow-members are violating trade rules, 
they will use the multilateral system of settling 
disputes instead of taking action unilaterally 
That means abiding by the agreed procedures, 
and respecting judgements 


What is this agreement called? Understanding on 
Ri'cs and Protedtues Governing r/v Settlement cf 
Deputes 


More cases can be good news 

if the courts find themselves handling an increasing number of criminal cases, does 
that mean law and order is breaking down? Not necessarily. Sometimes it means tha 
people have more faith in the courts and the rule of law They are turning to the 
courts instead of taking the law into their own hands. 

for the most part, that is what is happening in the WTO No one likes to see coun¬ 
tries quarrel But if there are going to be trade disputes anyway, it is healthier that 
cases are handled according to internationally agreed rules. There are strong 
grounds for arguing that the increasing number of disputes is simply the result of 
expanding world trade and the stricter rules negotiated in the Uruguay Round; and 
t the fact that more are coming to the WTO reflects a growing faith in the system. 


Typically, a dispute arises when one country 
adopts a trade policy measure or takes some 
action that one or more fellow-WTO members 
considers to be breaking the WTO agreements, 
or to be a failure to live up to obligations. A third 
group of countries can declare that they have an 
interest in the case and enjoy some rights. 

A procedure for settling disputes existed 
under the old GATT, but it had no fixed timeta¬ 
bles, rulings were easier to block, and many cas¬ 
es dragged on for a long time inconclusively. The 
Uruguay Round agreement introduced a more 
structured process with more clearly defined 
stages in the procedure It introduced greater 
discipline for the length of time a case should 
take to be settled, with flexible deadlines set in 
various stages of the procedure The agreement 
emphasizes that prompt settlement is essential if 
the WTO is to function effectively It sets out in 
considerable detail the procedures and the 
timetable to be followed in resolving disputes. If 
a case runs its full course to a first ruling, it 
should not normally take more than about one 
year — 15 months if the case is appealed. The 
agreed time limits are flexible, and if the case is 
considered urgent (e g if perishable goods are 
involved), then the case should take three 
months less 

The Uruguay Round agreement also made it 
impossible for the country losing a case to block 
the adoption of the ruling Under the previous 



GATT procedure, rulings could only be adopted 
by consensus, meaning that a single objection 
could block the ruling Now, rulings are auto¬ 
matically adopted unless there is a consensus to 
reject a ruling — any country wanting to block a 
ruling has to persuade all other WTO members 
(including its adversary in the case) to share its 
view 

Although much of the procedure does 
resemble a court or tribunal, the preferred solu¬ 
tion is for the countries concerned to discuss 
their problems and settle the dispute by them¬ 
selves The first stage is therefore consultations 
between the governments concerned, and even 
when the case has progressed to other stages, 
consultation and mediation are still always 
possible 


How are disputes settled? 

Settling disputes is the responsibility of the 
Dispute Settlement Body (the General Council in 
another guise) The Dispute Settlement Body has 
the sole authority to establish "panels" of 
experts to consider the case, and to accept or 
reject the panels' findings or the results of an 
appeal !t monitors the implementation of the 
rulings and recommendations, and has the pow¬ 
er to authorize retaliation when a country does 
not comply with a ruling 
• First stage: consultation (up to 60 days) 
Be f ore taking any other actions the countries in 
dispute have to talk to each other to see if they 
can settle their differences by themselves, if that 
fails they can also ask the WTO director general 
to mediate or try to help in any other way 


• Second stage: the panel (up to 45 days 

for a panel to be appointed, plus 6 months for 
the pane! to conclude) If consultations fail, the 
complaining country can ask for a panel to be 
appointed The country "in the dock" can block 
the creation of a panel once, but when the 
Dispute Settlement 8ody meets for a second 
time, the appointment can no longer be blocked 
(unless there is a consensus against appointing 
the panel) 

Officially, the panel is helping the Dispute 
Settlement Body make rulings or recommenda¬ 
tions. But because the panel’s report can only be 
rejected by consensus in the Dispute Settlement 
Body, its conclusions are difficult to overturn The 
panel's findings have to be based on the agree¬ 
ments cited. 

The panel's final report should normally be 
given to the parties to the dispute within six 
months In cases of urgency, including those 
concerning perishable goods, the deadline is 
shortened to three months 

The agreement describes in some detail 
how the panels are to work. The main stages 
are, 

• Before the first hearing, each side in the 
dispute presents its case m writing to the panel. 

• First hearing: the case for the complain¬ 
ing country and defence the complaining 
country (or countries), the responding country, 
and those that have announced they have an 
interest in the dispute, make their case at the 
panel's first hearing 


Panels 

Panels are like tribunals. But unlike in a 
normal tribunal, the panelists are usually 
chosen in consultation with the countries 
in dispute. Only if the two sides cannot 
agree does the WTO director general 
appoint them. This only happens rarely. 

Panels consist of three (occasionally five) 
experts from different countries who 
examine the evidence and decide who is 
right and who is wrong. The panel's 
report is passed to the Dispute Settlement 
Body, which can only reject the report by 
consensus. 

Panellists for each case can be chosen 
from a permanent list of well-qualified 
candidates, or from elsewhere. They serve 
in their individual capacities. They cannot 
receive instructions from any government. 


How long to settle a dispute? 

These approximate periods (or each stage of a dispute settlement procedure are tar¬ 
get figures — the agreement is flexible In addition, the countries can settle their dis¬ 
pute themselves at any stage Totals aie also approximate 


60 days 

Consultations, mediation, etc 

45 days 

Panel set up and panelists appointment 

6 months 

Final panel report to parties 

3 weeks 

final panel report to WTO members 

60 days 

Dispute Settlement Body adopts report (if no 
appeal) 

Total = 1 year 

(without appeal) 

60-90 days 

Appeals report 

30 days 

Dispute Settlement Body adopts appeals report 


Total * 1y 3m 


{with appeal) 



• Rebuttals the countries involved submit 
written rebuttals and present oral arguments 
nt the panel s second meeting 

• Experts if one side raises scientific or other 
technical matters the panel may consult 
experts or appoint an expert review group to 
prepare an advisory report 

• First draft the panel submits the descriptive 
(tactual and argument) sections of its report to 
the two sides, giving them two weeks to com¬ 
ment This report does not include findings 
and conclusions 

• Interim report The panel then submits an 
interim report, including its findings and con¬ 
clusions to the two sides, giving them one 
week to ask for a review 

• Review The period of review must not 
exceed two weeks During that time, the pan¬ 
el may hold additional meetings with the two 
sides 

• Final report A final report is submitted to 
the two sides and three weeks later, it is circu¬ 
lated to all WTO members If the panel 
decides that the disputed trade measure does 
break a WTO agreement or an obligation, it 
recommends that the measure be made to 
conform with WTO rules The panel may sug¬ 
gest how this could be done 

• The report becomes a ruling The report 
becomes the Dispute Settlement Body's ruling 
or recommendation within 60 days unless a 
consensus rejects it Both sides can appeal the 
report (and in some cases both sides do) 

Appeals 

Either side can appeal a panel's ruling 
‘jomeumes both sides do so Appeals have to be 
based on points of law such as legal interpreta¬ 
tion — they cannot reexamine existing evidence 
or examine new evidence 

Each appeal is heard by three members of a 
permanent seven-member Appellate Body set up 
by the Dispute Settlement Body and broadly rep¬ 
resenting the range of WTO membership 
Members of the Appellate Body have four-year 
' rns They have to be individuals with recog¬ 
nized standing in the field of law and interna¬ 
tional trade, not affiliated with any government. 


The appeal can uphold, modify or reverse 
the panel's legal findings and conclusions 
Normally appeals should not last more than 60 
days, with an absolute maximum of 90 days 
The Dispute Settlement Body has to accept 
or reject the appeals report within 30 days — 
and rejection is only possible by consensus 


The case has been decided: 

what next? 

Go directly to jail Do not pass Go, do not 
collect Well, not exactly But the sentiments 
apply If a country has done something wrong, it 
should swiftly correct its fault And if it continues 
to break an agreement, it should offer compen¬ 
sation or suffer a suitable penalty that has some 
bite 

Even once the case has been decided, there 
is more to do before trade sanctions (the conven¬ 
tional form of penalty) are imposed The priority 
at this stage is for the losing "defendant" to 
bring its policy into line with the ruling or recom¬ 
mendations The dispute settlement agreement 
stresses that "prompt compliance with recom¬ 
mendations or rulings of the DSB (Dispute 
Settlement Body] is essential in order to ensure 
effective resolution of disputes to the benefit of 
all Members" 

If the country that is the target of the com¬ 
plaint loses, it must follow the recommendations of 
the panel report or the appeals report It must state 
its intention to do so at a Dispute Settlement Body 
meeting held within 30 days of the report's adop¬ 
tion If complying with the recommendation imme¬ 
diately proves impractical, the member will be given 


a "reasonable period of time" to do so If it fails to 
act within this period, it has to enter into negotia¬ 
tions with the complaining country (or countries) in 
order to determine mutually-acceptable compensa¬ 
tion — for instance, tariff reductions in areas of 
particular interest to the complaining side 

If after 20 days, no satisfactory compensation 
is agreed, the complaining side may ask the 
Dispute Settlement Body for permission to impose 
limited trade sanctions ("suspend concessions or 
obligations") against the other side. The Dispute 
Settlement Body must grant this authorization 
within 30 days of the expiry of the "reasonable 
period of time" unless there is a consensus against 
the request 

In principle, the sanctions should be imposed 
in the same sector as the dispute If this is not prac¬ 
tical or if it would not be effective, the sanctions can 
be imposed in a different sector of the same agree¬ 
ment In turn, if this is not effective or practicable 
and if the circumstances are serious enough, the 
action can be taken under another agreement The 
objective is to minimize the chances of actions 
spilling over into unrelated sectors while at the 
same time allowing the actions to be effective 

In any case, the Dispute Settlement Body 
monitors how adopted rulings are implemented 
Any outstanding case remains on its agenda 
until the issue is resolved 



2. The panel process 


The various stages a dispute can go through in the WTO. At all stages, countries in dispute are encouraged to consult each other in order to settle 
out of court' At all stages, the WTO director general is available to offer his good offices, to mediate or to help achieve a conciliation 
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3. Case study: 

the timetable in practice 


On 23 January 1995, Venezuela complained 
to the Dispute Settlement Body that the United 
States was applying rules that discriminated 
against gasoline imports, and formally requested 
consultations with the United States Just over a 
year later (on 29 January 1996) the dispute 


Target/ actual 
period 

Date 

Action 

. 

1990 

September 1994 

US Clean Air Act amended 

US restricts gasoline imports 
under Clean Air Act 

”60 days" 

23 January 1995 

Venezuela complains to Dispute 

Settlement Body, asks for 
consultation with US 


24 February 1995 

Consultations take place Fail 


25 March 1995 

Venezuela asks Dispute 

Settlement Body for a panel 

"30 days" 

10 April 1995 

Dispute Settlement Body agrees 
to appoint panel US does not block 



(Brazil starts complaint, requests 
consultation with US) 


28 April 1995 

Panel appointed (31 May, 
panel assigned to Brazilian complaint 
as well) 

9 months 
(target is 6-9) 

10-12 July and 

13-15 July 1995 

Panel meets 


11 December 1995 

Panel gives interim report to US, 

Venezuela and Brazil for comment 


29 January 1996 

Panel circulates final report 
to Dispute Settlement Body 


21 February 1996 

US appeals 

"60 days" 

29 April 1996 

Appellate Body submits report 

“30 days" 

20 May 1996 

Dispute Settlement Body adopts panel 
and appeal reports 


3 December 1996 

US and Venezuela agree on what US 
should do (implementation period 

Is 15 months from 20 May) 


9 January 1997 

US makes first of monthly reports 
to Dispute Settlement Body on status 
of implementation 


19-20 August 1997 

US signs new regulation (19th). 

End of agreed implementation period (20th) 


panel completed its final report (By then, Brazil 
had joined the case, lodging its own complaint 
in April 1996, The same panel considered both 
complaints) The United States appealed The 
Appellate Body completed its report, and the 
Dispute Settlement Body adopted the report on 
20 May 1996, one year and four months after 
the complaint was first lodged 

The United States and Venezuela then took 
six and a half months to agree on what the 
United States should do The agreed period for 
implementing the solution was 15 months from 
the date the appeal was concluded (20 May 
1996 to 20 August 1997) The Dispute 
Settlement Body has been monitoring progress 
— the United States submitted "status reports" 
on 9 January and 13 February 1997, for example 
The case arose because the United States 
applied stricter rules on the chemical characteris¬ 
tics of imported gasoline than it did for domesti¬ 
cally-refined gasoline. Venezuela (and later 
Brazil) said this was unfair because US gasoline 
did not have to meet the same standards — it 
violated the "national treatment" principle and 
could not be justified under exceptions to normal 
WTO rules for health and environmental conser¬ 
vation measures The dispute panel agreed with 
Venezuela and Brazil The appeal report upheld 
the panel's conclusions (making some changes 
to the panel's legal interpretation The United 
States agreed with Venezuela that it would 
amend its regulations within 15 months and on 
26 August 1997 it reported to the Dispute 
Settlement Body that a new regulation had been 
signed on 19 August 



Chapter 4 


Beyond the Agreements 


1. Overview 


Work in the coming years in the WTO has 
two main components One is the "built-in 
agenda" of the Uruguay Round agreements This 
deals with the programme for applying the vari¬ 
ous agreements and commitments, and in partic¬ 
ular the schedule for new or renewed negotia¬ 
tions in various subjects The other component is 
a range of other issues, some old, some new to 
the GATT-WTO system, that are being discussed 
There is no commitment to resume tariff 
negotiations, but their central place in the sys¬ 
tem means that they are likely to take place at 
some stage Issues not covered in any depth in 
the present agreements, that have been dis¬ 


cussed recently, are now under discussion, or are 
likely to be discussed in the coming years, 
include 

• regional economic groupings 

• trade and the environment 

• trade and investment 

• competition policy 

• transparency in government procurement 

• trade "facilitation" (simplifying trade proce¬ 
dures, making trade flow more smoothly 
through means that go beyond the removal of 
tariff and non-tariff barriers) 

• electronic commerce 

One other topic has been discussed a lot in 
the WTO recently It is 

• trade and labour rights 

This is not on the WTO's work agenda, but 
because of the amount of recent discussion it is 
included here to clarify the situation 



2. Already committed: 
the 'built-in agenda' 

Many of the Uruguay Round agreements set 
timetables for future work Some additions and 
modifications have been made since then This 
built-in agenda” includes new negotiations in 
,nme areas, and assessments of the situation at 
the specified times in others Part of the pro¬ 
gramme has already been completed (for exam¬ 
ple the market access negotiations in basic 
telecommunications ended in February 1997) 

Here is a selection of the schedule, starting from 
1995 when the WTO came into being 


1998 

• Services (emergency safeguards) results of negotiations on emergency safeguards to take effect (by 1 January 1998) 

• Anti-dumping examine standard of review, consider application to countervail cases (1 January 1998 or after) 

• Rules of Origin 1 Work programme on harmonization of rules of origin to be completed (20 July 1998) 

• Sanitary and phytosamtary measures, first review of the operation and implementation of the agreement (in 1998) 

• Government procurement, further negotiations start, for improving rules and procedures (by end of 1998) 

• Dispute settlement full review of rules and procedures (by end of 1998) 

1999 

• Intellectual property review of certain exceptions to patentability and protection of plant varieties (1 January 
1999 or after) 

• Intellectual property examination of scope and methods for complaints where action has been taken that has not 
violated agreements but could still impair the rights of the complaining country ("non-violation") (by end of 1999) 

• Agriculture negotiations initiated (one year before end of six-year implementation period)) 

2000 

• Services new round of negotiations start (by 1 January 2000) 

• Services MFN exemptions first review (by 1 January 2000) J ' 

• Trade Policy Review Body: appraisal of operation of the review mechanism (by 1 January 2000) - r ■ • 

• Trade-related investment measures review of the operation of the agreement and discussion on whether provi¬ 
sions on investment policy and competition policy should be included in the agreement (by 1 January 2000, but 
working parties set up 1997) 

• Tariff bindings 1 review of definition of "principle supplier" having negotiating rights under GATT Art 28 on modi¬ 
fying bindings (1 January 2000) 

• Intellectual property First of two-yearly reviews of the implementation of the agreement (1 January 2000 or after) 

2001 - - t* 1 . 1 /I \ . -*■ T 

• Textiles and clothing Goods Council to review implementation of the agreement (by end of 2001, new phase 
begins 1 January 2002 Textiles Monitoring Body to report to Goods Council by end of July 2001) 

2004 

• Textiles and clothing Goods Council to review implementation of the agreement (by end of 2004, full integra¬ 

tion into GATT and agreement expires 1 January 2005. Textiles Monitoring Body to report to Goods Council by 
end of July 2004) ■ - - 

Sometime in the future: date note set 

• Intellectual property: negotiations on increasing protection for individual geographical indications for wines and 
spirits 

• Services subsidies: negotiations 


The 'built-in agenda' 

1995 

• WTO created, new agreements come into force (1 January 1995) 

• Movement of natural persons 1 end of negotiations (by 28 July 1995) 

1996 

• Government Procurement Agreement comes into force (1 January 1996) 

• Subsidies review of use of provisions on R&D subsidies (by 1 July 1996) 

• Maritime services market access negotiations end (30 June 1996, suspended to 2000) 

• Net food importing countries Singapore ministerial meeting reviews possible negative effect of farm trade 
reform on least developed countries and net food importers (December 1996) 

• Services and environment deadline for working party report on modificauons of GATS article 14 (on general 

exceptions) (ministerial conference, December 1996) , 

• Intellectual property 1 first review of application of provisions on geographical indications (by end of 1996) 

• Preshipment inspection first of three-yearly reviews (by the ministerial conference) of the operation and imple¬ 
mentation of the agreement (by end of 1996) 

• Government procurement of services: negotiations start (by end of 1996) 

1997 

• Basic telecoms negotiations end (15 February, postponed from 1996) 

• Financial services negotiations end (30 December, postponed from 1996) 

• Technical barriers to trade first of three-yearly reviews of the operation and implementation of the agreement 
(by end of 1997) 

• Intellectual property negotiations on creating a multilateral system of notification and registration of geographi¬ 
cal indications for wines (start in 1997) 

• Textiles and clothing Goods Council to review implementation of the agreement (by end of 1997, new phase 
begins 1 January 1998 Textiles Monitoring Body to report to Goods Council by end of July 1997) -r - / 



3. Regionalism: 
friends or rivals? 

The European Union, the North American 
Free Trade Agreement, the Association of 
Southeast Asian Nations, the South Asian 
Association for Regional Cooperation, the 
Common Market of the South (Mercosur), the 
Australia- New Zealand Closer Economic 
Relations Agreement, etc. From 1947 to early 
1995 GATT and the WTO had been informed of 
the creation erf more than 100 regional economic 
agreements (although some no longer exist or 
they remain insubstantial) 

One of the most frequently asked questions 
is whether these regional groups help or hinder 
the multilateral trading system of the WTO A 
new committee is keeping an eye on develop¬ 
ments 

Regional trading arrangements 

To a much greater extent than is often 
acknowledged regional and multilateral integra¬ 
tion initiatives are complements rather than 
alternatives rn the pursuit of more open trade " 
That re the conclusion of a 1995 study by 
the ATO Secretariat The report observes that 
'egrona agreements have allowed groups of 
countries to negotiate rules and commitments 
T hat go beyond what was possible at the time 
molt (laterally :n turn, some of these rules — for 
sample m services and intellectual property pro- 
:«hon — paved the way for the Uruguay Round 
agreements Same regional groups have agree- 
menu on environmental standards, investment 
rumpewion policies ail three issues are 
mwt*wd «n the final Uruguay Round agree- 
and are being discussed *n the WTO 


The groupings that are important for the 
WTO are those involving the abolition or reduc¬ 
tion of barriers on trade within the group The 
WTO agreements recognize that regional arrange¬ 
ments and closer economic integration can bene¬ 
fit countries, it also recognizes that under some 
circumstances regional trading arrangements 
could hurt the trade interests of other countries 
Normally, setting up a customs union or free 
trade area would violate the WTO's principle of 
equal treatment for all trading partners ('‘most¬ 
favoured-nation”) But Article 24 of GATT allows 
regional trading arrangements to be set up as a 
special exception, provided certain strict criteria 
are met, in particular, the arrangements should 
help trade flow more freely among the countries 
in the group without barriers being raised on 
trade with the outside world. In other words, 
regional integration should complement the mul¬ 
tilateral trading system and not threaten it. 

Article 24 says if a free trade area or cus¬ 
toms union is created, duties and other trade 
barriers should be reduced or removed on sub¬ 
stantially all sectors of trade in the group. Non¬ 
members should not find trade with the group 
any more restrictive than before the group was 
set up. 

Similarly, Article 5 of the General 
Agreement on Trade in Services provides for eco¬ 
nomic integration agreements in services. Other 
provisions in the WTO agreements allow devel¬ 
oping countries to enter into regional or global 
agreements that include the reduction or elimi¬ 
nation of tariffs and non-tariff barriers on trade 
among themselves 

On 6 February 1996. the WTO General 
Council created the Committee on Regional 
Trade Agreements Its purpose is to examine 
regional groups and to assess whether they are 
consistent with WTO rules The committee is 
also examining how regional arrangements 
might affect the multilateral trading system, 
and what the relationship between regional 
and multilateral arrangements might be. 


Customs unions 
and free trade areas 

Customs union all members charge the same set of 
customs duty rates on imports from non-members 
(e g. European Union) 

Free trade area trade within the group is duty free, 
but each member can set its own duty rates on 
imports from non-members (e g North American 
Free Trade Agreement. ASEAN Free Trade Area) 



4. The environment: 
a new high profile 


The WTO has no specific agreement dealing 
,vith the environment However, a number of the 
WTO agreements include provisions dealing with 
environmental concerns The objectives of sus¬ 
tainable development and environmental protec¬ 
tion are stated in the preamble to the Agreement 
Establishing the WTO 

The increased emphasis on environmental 
policies is relatively recent. At the end of the 
ifuquay Round in 1994, trade ministers from 
participating countries decided to begin a com¬ 
prehensive work programme on trade and envi¬ 
ronment in the WTO They created the WTO 
Committee on Trade and Environment This has 
brought environmental and sustainable develop¬ 
ment issues into the mainstream of WTO work 


The committee: 
broad-based responsibility 


The committee has a broad-based responsi¬ 
bility covering all areas of the multilateral trading 
system — goods, services and intellectual prop- 
-vty ns duties are to study the relationship 
between trade and the environment, and to 
make recommendations about any changes that 
might be needed in the trade agreements 
The committee s work is based on two 
important principles 


• The WTO is only competent to deal with 
bade In other words, in environmental issues 
lts on| y ta $k is to study questions that arise 
when environmental policies have a signifi¬ 
cant impact on trade The WTO is not an envi¬ 
ronmental agency Its members do not want it 
intervene in national or international envi¬ 
ronmental policies or to set environmental 


standards Other agencies that specialize 
environmental issues are better qualified 
undertake those tasks 
lf the committee does identify problems, i 
so'utions must continue to uphold the pn 
Ptes of the WTO trading system. 

More generally — and this was recoqn 
!' e results of th e UN Conference on 
wranment and Development in Rio in 1 99 
£ar Th Summit") -WTO members are 


vinced that an open, equitable and non-discrimi- 
natory multilateral trading system has a key con¬ 
tribution to make to national and international 
efforts to better protect and conserve environ¬ 
mental resources and promote sustainable devel¬ 
opment 

The committee's work programme focuses 
on 10 areas. Its agenda is driven by proposals 
from individual WTO members on issues of 
importance to them The following sections out¬ 
line some of the issues, and what the committee 
has concluded so far 


WTO and environmental agreements: 
how are they related? 

How do the WTO trading system and 
"green" trade measures relate to each other? 
What is the relationship between the WTO 
agreements and various international environ¬ 
mental agreements and conventions 

There are about 200 international agree¬ 
ments (outside the WTO) dealing with various 
environmental issues currently in force They are 
called multilateral environmental agreements 
(MEAs) 

About 20 of these include provisions that 
can affect trade for example they ban trade in 
certain products, or allow countries to restrict 
trade in certain circumstances. Among them are 


the Montreal Protocol for the protection of the 
ozone layer, the Basel Convention on the trade 
or transportation of hazardous waste across 
international borders, and the Convention on 
International Trade in Endangered Species 
(CITES) 

Briefly, the WTO's committee says the basic 
WTO principles of non-discrimination and trans¬ 
parency do not conflict with trade measures 
needed to protect the environment, including 
actions taken under the environmental agree¬ 
ments It also notes that clauses in the agree¬ 
ments on goods, services and intellectual proper¬ 
ty allow governments to give priority to their 
domestic environmental policies 

The WTO's committee says the most effec¬ 
tive way to deal with international environmental 
problems is through the environmental agree¬ 
ments It says this approach complements the 
WTO's work in seeking internationally agreed 
solutions for trade problems In other words, 
using the provisions of an international environ¬ 
mental agreement is better than one country try¬ 
ing on its own to change other countries’ envi¬ 
ronmental policies (see dolphin-tuna case studfi. 


'Green' provisions 

Examples of provisions in the WTO agreements dealing with environmental issues 

• GATT Article 20. policies affecting trade in goods for protecting human, animal or 
plant life or health are exempt from normal GATT disciplines under certain condi- '' 1 
lions. ' 

• Technical Barriers to Trade fi.e. product and industrial standards), and Sanitary and 
Phytosanitary Measures (animal and plant health and hygiene) explicit recognition 
of environmental objectives. 

• Agriculture: environmental programmes exempt from cuts in subsidies "" ' 

• Subsidies and Countervail: allows subsidies, up to 20% of firms' costs, for adapt¬ 
ing to new environmental taws, • \ 

• Intellectual property governments can refuse to issue patents that threaten V v 

human, animal or plant life or health, or risk serious damage to the environment * 
(TRIPS Article 27). . , , , i .... 

• GATS Article 14. policies affecting trade in services for protecting human, animal 

or plant life or health are exempt from normal GATS disciplines under certain con¬ 
ditions, . , ■ , , . 




The committee notes that actions taken to 
protect the environment and having an impact 
on fade can play an important role in some 
environmental agreements, particularly when 
trade is a direct cause of the environmental 
problems But it also points out that trade 
restrictions are not the only actions that can be 
taken and they are not necessarily the most 
elective Alternatives include helping countries 
3cqure environmentally-friendly technology, giv- 
mq them financial assistance providing training, 

The problem should not be exaggerated. So 
far r>o action affecting trade and taken under an 
Internationa! agreement has been challenged in 
‘he GATT -WTO system There is also a widely 
held view that actions taken under an environ¬ 


mental agreement are unlikely to become a 
problem in the WTO if the countries concerned 
have signed the environmental agreement, 
although the question is not settled completely. 
The Trade and Environment Committee is more 
concerned about what happens when one coun¬ 
try invokes an environmental agreement to take 
action against another country that has not 
signed the environmental agreement 

Disputes: 

where should they be handled? 

Suppose a trade dispute arises because a 
country has taken action on trade (for example 
imposed a tax or restricted imports) under an envi¬ 
ronmental agreement outside the WTO and another 
country objects Should the dispute be handled 
meter the WTO a under the other agreement"? The 


A key question 

M we country behem another country s trade damages the environment, what can it 
&f> Can it resend the other country s trade'’ If it can, unde- what circumstances 7 At 
the moment, there are no dafrrative legal rterpretatsom, largely because the ques¬ 
tions haw nor yet been tested tn a legal dispute either inside or outside the WTO But 
the cwrbirwd resit of the WIG s trade agreements and enwownemal agreements 
outside the WTO suggest 

1 First, cooperate 'he countries concerned should try to cooperate to prevent 

erwiromernal damage 

2 The complaining country can act (e.g. on imports) to protect its own 
domestic wwomsient, but it cannot discriminate. Under the WTO agree¬ 
ments standards, taxes or other measures applied to imports from the other 
caurttty must ate apply equaKv to the comptatnng country s own products 
f’rmcms trutmant J and imports from ssi other countries ("moa-favoured- 
ution': 

3 If the other eoumtryJs also asi^^ory, tfw wMewr^tsmt^con^^ 

mg country bates e proSMbfy not the WTO s concern 

4 wtm if tfw iiKher wussay te not stated? Here the atuabons unclear and 

the sutsjfict jf dg&ste Sane awronmentai say countries that have 

became so *sr nc dftputt of the fend has been bought i a the 
WTO One proposed way w daily the situator would be to rewrite the roles ta 
mate dm that count* car, m some elraurrsanctt, cut an ecwsnmemal 
agreement when tey take action af Ming the trade of a country that has not 
signed Cubes say tbs would allow some countries to fares ter @t»arw»mal 
steady on others 

5 Whon the issue n not covered by an ertvronmensarf agreement, WTO 
mfes apply The M 0 agre«r«s «interpreted to m two important tftngs 
Arat trade resteemrs cannot be imposed on a product purely because of the way 
a has been product^ Second £»%Dxreht3rTOrMhoutt«^ndiaoiwnt@ii- 
t 3 fy to impose its standards or another country 


Trade and Environment Committee says that if 3; 
pute arises over a trade action taken unaer an-r 
ronmental agreement, and if both sides to the $ 
pute have signed that agreement, then thev dr j 
try to use the environmental agreement to sene "v- 
dispute But if one side in the dispute has not ug> 
the environment agreement, then the WTO wxii 
provide the only possible forum for settling the at 
pute. The preference for handling disputes utter m 
environmental agreements does not meanesM * 
mental issues would be ignored in WTO disputes 
The WTO agreements allow panels examining a :i 
pute to seek expert advice on environmental l**?- 

Eco-labelling: 

good, if it doesn't discriminate 

Labelling environmentally-fnenaly cmfe r 
is an important environmental policy imt u“v ■ 
For the WTO, the key point is that iahe^ng 
requirements and practices should not dut"" 
nate — either between trading partners m 
favoured nation treatment should apply > 
between domestically-produced goods c r ^ 
vices and imports (national treatment 

One area where the Trade and Ervmnm 
Committee needs further discussion ts how 
handle — under the rules of the WTO agrtt* 
ment on Technical Barriers to Trade — l^ 11 
used to describe whether for it tv a r- - 
is produced (as distinct from the product tsf 
environmentally-friendly 




Transparency: information without 
too much paperwork 

i -#n TGcnmtnation. this is an important 
; >., h Hen? Vt/TO members should pro- 
•’ , h formation as possible about the 
policies they have adopted or 

■ ” rr ly take, when these can have a 

, ■ '-'pact on trade They should do this 
1:3 tn..- WTO, but the task should not be 
! L"j den rh3n is normally required for 
, i, refecting trade 
$ r, 3oe and Environment Committee says 
"■ O' nrt need changing for this pur- 

■ ~ .‘UQ Secretariat is to compile from its 
•i 1 -: w v nt Notifications all information 
'■ - ;>d environmental measures that 

’ 1 1 ‘it submitted These are to be put in 
“' see v.hich all WTO members can 


Domestically prohibited goods: 
dangerous chemicals, etc 

This is one of the more contentious issues in 
the Trade and Environment Committee It is a 
concern of a number of developing countries 
which are worried that certain hazardous or toxic 
products are being exported to their markets 
without them being fully informed about the 
environmental or public health dangers the prod¬ 
ucts may pose Developing countries want to be 
fully informed so as to be in a position to decide 
whether or not to import them 

A number of international agreements now 
exist (e g the Basel Convention on the Control 
of Transboundary Movements of Hazardous 
Wastes and their Disposal, and the London 
Guidelines for Exchange of Information on 
Chemicals in International Trade) The WTO’s 
Trade and Environment Committee does not 
intend to duplicate their work but it also notes 
that the WTO could play a complementary role 


Liberalization and 

sustainable development: 

good for each other 

Does freer trade help or hinder environmen¬ 
tal protection 7 The Trade and Environment 
Committee is analysing the relationship between 
trade liberalization (including the Uruguay Round 
commitments) and the protection of the environ¬ 
ment Members say the removal of trade restric¬ 
tions and distortions can yield benefits both for 
the multilateral trading system and the environ¬ 
ment. Further work is scheduled. 

Intellectual property, services: 

some scope for study 

Discussions in the Trade and Environment 
Committee on these two issues have broken new 
ground since there was very little understanding 
of how the rules of the trading system might 
affect or be affected by environmental policies in 
these areas 

On services, the committee says further 
work is needed to examine the relationship 
between the General Agreement on Trade in 
Services (GATS) and environmental protection 
policies in the sector. 

The committee says that the Agreement on 
Trade-Related Aspects of Intellectual Property 
Rights (TRIPS) helps countries obtain environ- 
mentally-sound technology and products. More 
work is scheduled on this, including on the rela¬ 
tionship between the TRIPS Agreement and the 
Convention of Biological Diversity, More work is 
scheduled on this 



The tuna-dolphin dispute 


This case still attracts a lot of attention because of its implications for environmental disputes It was handled under the old GATT dispute 
settlement procedure. Key questions are; 

• can one country tell another what its environmental regulations should be? and 

♦ do trade rules permit action to be taken against the method used to produce goods (rather than the quality of the goods themselves)? 


Wtatwasitall about? 

In eastern tropical areas of the Pacific Ocean, schools of yellowfin tuna often swim beneath schools of dolphins When tuna is harvested 
with purse seine nets, dolphins are trapped in the nets. They often die unless they are released. 

The US Marine Mammal Protection Act sets dolphin protection standards for the domestic American fishing fleet and for countries whose 
fishing boats catch yellowfin tuna in that part of the Pacific Ocean. If a country exporting tuna to the United States cannot prove to US 
authorities that it meets the dolphin protection standards set out in US law, the US government must embargo all imports of the fish from 
that country. In this dispute. Mexico was the exporting country concerned Its exports of tuna to the US were banned Mexico complained in 
1991 under the GATT dispute settlement procedure. 

The embargo also applies to intermediary countries handling the tuna en route from Mexico to the United States Often the tuna is 
processed and canned in an one of these countries. In this dispute, the "intermediary'' countries facing the embargo were Costa Rica, Italy, 
Japan and Spain, and earlier France, the Netherlands Antilles, and the United Kingdom Others, including Canada, Colombia, the Republic 
of Korea, and members of the Association of Southeast Asian Nations, were also named as "intermediaries " 


The panel 

Mextoasked for a panel in February 1991. A number of "intermediary" countries also expressed an interest The panel reported to GATT 
menders in September 1991, it concluded: 

* n ° l ® mbar 9°‘ m P orts tur| a products from Mexico simply because Mexican regulations on the way tuna was produced 

® Ut - U$ COu,d apply its re 9 ulat,orts °n the quality or content of the tuna imported) This has become 
Known as a product versus process issue. 

° nc . ^ ou ? ry t0 take tr3pe act 'on for the purpose of attempting to enforce its own domestic laws in another 
country - even to protect animal health or exhaustible natural resources The term used here is "extra-temtonal.ty'' 

S? ^ Us “S™" 0 ««• “PW »*" any P°™»y M ban imports of a product from 
ZLTS “T onfonmantal. health and social polices from „s own Th,s would create 

CSN but toimoosertsownyan^^wn^ih 0 trsdt'estrctrores unilaterally — and to do so not just to enforce its own laws domesu- 

The door would be opened to a possible Hood of protectionist abuses Ihrswould 
mam of the mulblateral trading system — to achieve predictability through trade rules 

coneacf nout am^dtha^ttwUS ^Data^iHi^ applled !° the lssue ' ,t; was not asked whether the policy was environmentally 

m3de ^ mpat,ble Wlth GATT ru,es ,f members a 9 r «* °n amendments or reached a 
prevent protectionist abuse ^ a way tbe mernber5 CQU ^ negottate the specific issues, and could set limits that would 

(lea.™, ,o consume* the choree 

Ss "9 PBxxxs on ad tuna p£tas. LaAer crtoLjf pZtea “ was des ' 9ned 10 P' 6 ”"’' dKep, " e 

PS. The report was never adopted 

T m «*»> f»JM . panel repore after 

fNp^,^™SSS™Sir^^”'^ meoldGArr ' Me "“ d ' aded n“‘< 0 P“f«the<iseand 

upontiheMSwc?mSt^'J«25 0 yuthSrf, r ,h P0 ?° ,a,l3 “! d “ MTT ™ n ® en ln mld1994 Ihe 
be adopted, the United States told a senes of meettnas of the gait^ n '° n and other countries for the 
rn ® m£ * f5 l that it had not had time to complete its studies of the r«wt Thor an f ^ ^ na meetin 9 of GATT Contracting Parties (i e 
mem under the old GATT system. On 2SSJ JSL 1 ^o herefore 00 10 adopt the report ’ a requ,re - 



5. Investment, competition, 
procurement, 
simpler procedures 

Ministers from WTO member-countries 
leaded at the 1996 Singapore ministerial con- 
erence to set up three new working groups on 
rade and investment, on competition policy, and 
m transparency in government procurement 
They also instructed the WTO Goods Council to 
ook at possible ways of simplifying trade proce- 
lures an issue sometimes known as "trade 
acilitiation” 


Investment and competition: 
what role for the WTO? 

Work in the WTO on investment and com¬ 
petition policy issues so far has largely taken the 
orm of specific responses to specific trade policy 
ssues rather than a look at the broad picture 
New decisions reached at the 1996 ministe- 
ial conference in Singapore change the perspec- 
ive The ministers decided to set up two working 
groups to look more generally at the relation¬ 
ships between trade, on the one hand, and 
nvestment and competition policies, on the 
■ther 

The working groups' tasks are analytical 
md exploratory They will not negotiate new 
ules or commitments The ministers made clear 
mat no decision has been reached on whether 
there will be negotiations in the future, and that 
any discussions cannot develop into negotiations 
vvithout a clear consensus decision Both work¬ 
ing groups must report to the General Council 
which will decide at the end of 1998 what 
should happen next 


The ministers also recognized the work 
underway in the UN Conference on Trade and 
Development (UNCTAD) and other international 
organizations The working groups are to coop¬ 
erate with these organizations so as to make 
best use of available resources and to ensure 
that development issues are fully taken into 
account 

An indication of how closely trade is linked 
with investment is the fact that about one-third 
of the $6 1 trillion total for world trade in goods 
and services in 1995 was trade within companies 
— for example between subsidiaries in different 
countries or between a subsidiary and its head¬ 
quarters 

The close relationships between trade and 
investment and competition policy have long 
been recognized One of the intentions, when 
GATT was drafted in the late 1940s, was for 
rules on investment and competition policy to 
exist alongside those for trade in goods (The 
other two agreements were not completed 
because the attempt to create an International 
Trade Organization failed) 

Over the years, GATT and the WTO have 
increasingly dealt with specific aspects of the 
relationships. For example, one type of trade 
covered by the General Agreement on Trade in 
Services (GATS) is the supply of services by a for¬ 
eign company setting up operations in a host 
country — i e through foreign investment The 
Trade-Related Investment Measures Agreement 
says investors' right to use imported goods as 
inputs should not depend on their export perfor¬ 
mance 

The same goes for competition policy GATT 
and GATS contain rules on monopolies and 
exclusive service suppliers The principles have 
been elaborated considerably in the rules and 
commitments on telecommunications. The 
agreements on intellectual property and services 
both recognize governments' rights to act 
against anti-competitive practices, and their 
rights to work together to limit these practices. 


Transparency 
in government purchases: 
towards multilateral rules 

The WTO already has an Agreement on 
Government Procurement It is plurilateral — 
only some WTO members have signed it so far 
The agreement covers such issues as transparen¬ 
cy and non-discrimination 

The decision by WTO ministers at the 1996 
Singapore conference does two things It sets up 
a working group that is multilateral — it 
includes all WTO members And it focuses the 
group's work on transparency in government 
procurement practices The group will not look at 
preferential treatment for local suppliers, so long 
as the preferences are not hidden 

The first phase of the group's work is to 
study transparency in government procurement 
practices, taking into account national policies 
The second phase is to develop elements for 
inclusion in an agreement 

Trade facilitation: a new high profile 

Once formal trade barriers come down, oth¬ 
er issues become more important For example, 
companies need to be able to acquire informa¬ 
tion on other countries' importing and exporting 
regulations and how customs procedures are 
handled Cutting red-tape at the point where 
goods enter a country and providing easier 
access to this kind of information are two ways 
of "facilitating" trade. 

The 1996 Singapore ministerial conference 
instructed the WTO Goods Council to start 
exploratory and analytical work "on the simplifi¬ 
cation of trade procedures in order to assess the 
scope for WTO rules in this area" 



6. Electronic commerce 

A new area of trade involves goods crossing 
borders electronically. Broadly speaking, this is 
the production, advertising, sale and distribution 
of products via telecommunications networks. 

The most obvious examples of products distri¬ 
buted electronically are books, music and videos 
transmitted down telephone lines or through 
the Internet. 

At the 1998 ministerial meeting in Geneva, 
WTO members agreed to study trade issues 
arising from global electronic commerce. The 
work will take into account the economic, 
financial, and development needs of developing 
countries, and recognizes that work is also being 
undertaken in other international bodies 
A report, possibly with recommendations, 
will be submitted to the third ministerial 
meeting, which is scheduled to be held 
in the United States in 1999, 

In the meantime, WTO members also 
agreed to continue their current practice of not 
imposing customs duties on electronic transmis¬ 
sions 


7. Labour standards: 
not on the agenda 

Strictly speaking, this should not be men¬ 
tioned here at all because there is no work on 
the subject in the WTO, and it would be wrong 
to assume that it is a subject that "lies ahead". 
But it has been discussed so extensively, that 
some clarification is needed. The key phrase is 
“core labour standards" — essential standards 
applied to the way workers are treated. The term 
covers a wide range of things, from use of child 
labour and forced labour, to the right to organize 
trade unions and to strike 


Trade and labour rights: 

deferred to the ILO 

Trade and labour standards is a highly con¬ 
troversial issue. At the 1996 Singapore 
Ministerial Conference, WTO members defined 
the organization’s role more clearly, identifying 
the International Labour Organization (ILO) as 
the competent body to deal with labour stan¬ 
dards. There is currently no work on the subject 
in the WTO 

The debate outside the WTO has raised 
three broad questions. 

* The legal question should trade action be 
permitted as a means of putting pressure on 
countries considered to be severely violating 
core labour rights'? 

* The analytical question if a country has 
tower standards for labour rights, do its 
exports gain an unfair advantage 7 

* The institutional question is the WTO the 
proper place to discuss labour? 

All three questions have a political angle- 
whether trade actions should be used to impose 
labour standards, or whether this would simply 
be an excuse for protectionism 

The WTO agreements do not deal with any 
core labour standards. But some industrial 
nations believe the issue should be studied by 
the WTO as a first step toward bringing the mat¬ 
ter of core labour standards into the organiza¬ 
tion. WTO rules and disciplines, they argue, 
would provide a powerful incentive for member 
Rations to improve workplace conditions. 

Many developing and some developed 
nations believe the issue has no place in the 


The official answer 
What the 1996 Singapore 
ministerial declaration says 
on core labour standards 

“We renew our commitment to the observanceol 
internationally recognized core labour standards 
The International Labour Organization (ILO) is the 
competent body to set and deal with these stan 
dards, and we affirm our support for its work in pic 
moting them We believe that economic growth and 
development fostered by increased trade and Further 
trade liberalization contribute to the promotion ol 
these standards. We reject the use of labour stan¬ 
dards for protectionist purposes, and agree that the 
comparative advantage of countries, particularly 
low-wage developing countries, must in no way be 
put into question In this regard, we note that the 
WTO and ILO Secretariats will continue their existing 
collaboration ‘ 


WTO framework. These nations argue that 
efforts to bring labour standards into the arena 
of multilateral trade negotiations are little more 
than a smokescreen for protectionism Many of 1 
cials in developing countries believe the cam¬ 
paign to bring labour issues into the WTO is 
actually a bid by industrial nations to undermint 
the comparative advantage of lower wage trad 
ing partners 

In the weeks leading up to the 1996 
Singapore Ministerial Conference, and during th- 
meeting itself, this was a hard-fought battle In 
the end, WTO members said they were commit 
ted to recognized core labour standards, and 
that these standards should not be used for pro 
tectiomsm. The economic advantage of low- 
wage countries should not be questioned, but 
the WTO and ILO secretariats would continue 
their existing collaboration, the declaration said 
The concluding remarks of the chairman, 
Singapore's trade and industry minister, Mr Veo 
Cheow Tong added that the declaration does no, 
put labour on the WTO's agenda The countries 
concerned might continue their pressure for 
more work to be done in the WTO, but for the 
time being there are no committees or working 
parties dealing with the issue 



Chapter 5 


Developing countries 


1. Overview 

About 100 of the WTO's around 130 mem¬ 
bers are developing countries. They are expected 
ro play an increasingly important role in the WTO 
because of their numbers and because they are 
hecoming more important in the global econo¬ 
my The WTO deals with the special needs of 
developing countries in three ways 

• the WTO agreements contain special provi¬ 
sions on developing countries 

• the Committee on Trade and Development 
oversees work in this area in the WTO 

• the WTO Secretariat provides technical assis¬ 
tance (mainly training of various kinds) for 
developing countries 


In the agreements: 
more time, better terms 

The WTO agreements include numerous 
provisions dealing with developing and least- 
developed countries 

The General Agreement on Tariffs and 
Trade (GATT, which deals with trade in goods) 
has a special section (Part 4) on Trade and 
Development which includes provisions on the 
concept of non-reciprocity in trade negotiations 
between developed and developing countries — 
when developed countries grant trade conces¬ 
sions to developing countries they should not 
expect the developing countries to make match¬ 
ing offers in return 

GATT also enables countries to grant special 
concessions to developing countries without hav¬ 
ing to do the same for the entire membership, 
known as "special and differential treatment" 
The General Agreement on Trade in Services 
(GATS) similarly allows developing countries 
some preferential treatment under the heading 
"Economic Integration” (Part 5 of GATS). 


Other measures concerning developing 
countries in the WTO agreements include 

• extra time for developing countries to fulfil 
their commitments (in most of the WTO 
agreements) 

• provisions designed to increase developing 
countries' trading opportunities through 
greater market access (e g. in textiles, ser¬ 
vices, technical barriers to trade) 

• provisions requiring WTO members to safe¬ 
guard the interests of developing countries 
when adopting some domestic or internation¬ 
al measures (e g m anti-dumping, safeguards, 
technical barriers to trade) 

• provisions for various means of supporting 
developing countries (e g in helping them 
deal with commitments on animal and plant 
health standards, technical standards, and 
assisting them in strengthening their domestic 
telecommunications sectors) 

Legal assistance: 

a secretariat service 

The WTO Secretariat has special legal advis¬ 
ers for assisting developing countries in any WTO 
dispute and for giving them legal counsel. The 
service is offered by the WTO's Technical 
Cooperation and Training Division, and a num¬ 
ber of developing countries have already made 
use of it 



Least-developed countries: 

special focus 

The least-developed countries receive extra 
attention in the WTO. When the Uruguay Round 
ended in Marrakesh in 1994, ministers suggest¬ 
ed that the lower tariffs and lower non-tariff bar¬ 
riers committed on products of interest to this 
group of countries could be introduced ahead of 
schedule. They recognized concern that some of 
the commitments could have a negative impact 
on some least-developed countries — for exam¬ 
ple reducing agricultural export subsidies could 
raise the prices of some foods that these coun¬ 
tries import The ministers therefore issued a 
“decision" (which also applies to any developing 
country that is a net importer of food) stating 
that the situation should be monitored in the 
Agriculture Committee. The decision also states 
that these are eligible for aid to help them 
adjust, from other WTO members and from inter¬ 
national financial institutions such as the World 
Bank and International Monetary Fund. 

Two years later at their first ministerial con¬ 
ference in Singapore in 1996, WTO members 
agreed on a Plan of Action for Least-Developed 
Countries This envisages special efforts to assist 
the world’s poorest countries, including help to 
improve their ability to participate in the multilat¬ 
eral system Developed countries promised to 
examine how they could improve access to their 
markets for imports from the least-developed 
countries, including the possibility of removing 
tariffs completely 


In addition, a least-developed country 
involved in a dispute can ask the WTO director 
general or the chairman of the Dispute 
Settlement Body to help settle the dispute 
through conciliation, mediation or other means 
(known as providing “good offices") This route 
to settling a dispute is available in all cases, but 
normally both sides have to agree. But if a least 
developed country makes the request after the 
first stage (i.e the stage of consultations 
between the two sides) has failed to produce a 
solution then the director general or Dispute 
Settlement Body chairman have to offer their ser¬ 
vices to try to help settle the dispute before a 
request for a panel is made 

1997 event: high-level meeting 

of least-developed countries 

One result of the action plan has been a 
ministerial meeting of least-developed countries 
held in Geneva in October 1997. The WTO orga¬ 
nized the meetingjointly with the UN 
Conference on Trade and Development (UNC¬ 
TAD) and the International Trade Centre (ITC). 
Also participating were a number of international 
economic and financial institutions such as the 
World Bank, International Monetary Fund and 
UN Development Programme. The meeting 
developed a common, integrated approach for 
assisting these countries make more effective use 
of the trading system It also provided an 
opportunity for more developed countries 
to improve least-developed countries' access to 
their markets. 


A 'maison' in Geneva: 
being present is important, 
but not easy for all 

The WTO's official business takes place 
mainly in Geneva So do the unofficial contacts 
that can be equally important But having ape 
manent office of representatives in Geneva can 
be expensive Only about one-third of the 30a 
so least-developed countries in the WTO have 
permanent offices in Geneva, and they coverall 
United Nations activities as well as the WTO 
As a result of the negotiations to locate the 
WTO head quarters in Geneva, the Swiss govern 
ment has agreed to provide free office space for 
delegations from least-developed countries 
Eventually this will take the form of a "Maison 
Universelle” (universal house), but before thatn 
completed the Swiss government is already mail 
ing rent-free space available 

A number of WTO members also provided 
financial support for ministers and accompany; 
officials from least-developed countries to help 
them attend the ministerial conferences in 
Singapore (1996) and Geneva (1998) 



2. Committees 

Work specifically on developing countries 
.vichin the WTO itself can be divided into two 
htoad areas (i) work of the WTO Committee on 
Trade and Development and its Subcommittee 
nn Least Developed Countries (this heading), and 
in) training for government officials (and others) 
t-v 'he WTO Secretariat as mandated by the com¬ 
mittee (next heading) 

Trade and Development Committee 

The WTO Committee on Trade and 
! weiopment has a wide-ranging mandate 
Among the broad areas of topics it has tackled 
is priorities are how provisions favouring devel¬ 
oping countries are being implemented, guide¬ 
lines for technical cooperation, increased partici¬ 
pation of developing countries in the trading 
system and the position of least developed 
rountries 

Member-countries also have to inform the 
WTO about special programmes involving trade 
concessions for products from developing coun¬ 
tries and about regional arrangements among 
developing countries The Trade and 
development Committee has handled notifica- 

' lulls Of 

• Generalised System of Preferences pro¬ 
grammes (in which developed countries lower 
their trade barriers preferentially for products 
from developing countries) 

• preferential arrangements among developing 
countries such as MERCOSUR (the Southern 
Common Market in Latin America), the 
Common Market for Eastern and Southern 
Altica (COMESA), and the ASEAN Free Trade 
Area (AFTA) 


Subcommittee 

on Least Developed Countries 

The Subcommittee on Least Developed 
Countries reports to the Trade and Development 
Committee, but it is an important body in its 
own right Its work has focused on two related 
issues 

• ways of integrating least developed countries 
into the multilateral trading system 

• technical cooperation 

The subcommittee also examines periodical¬ 
ly how special provisions favouring least devel¬ 
oped countries in the WTO agreements are being 
implemented It has identified two main contri¬ 
butions that the WTO could make to help least 
developed countries integrate better into the 
multilateral trading system 

• to ensure least developed countries are the 
priority for technical cooperation provided by 
the WTO and that this focuses on helping 
least developed countries create the capacity 
to build the necessary institutions and on 
training the people whose expertise is needed 

• preparing a WTO Plan of Action for Least- 
Developed Countries 

In 1997, the subcommittee's work focused 
largely on the High-Level Meeting on Least- 
Developed Countries 


Analysis: the 1996 secretariat paper 

The task of monitoring developtng-country 
issues includes economic analysis In 1996 the 
Trade and Development Committee asked the 
WTO Secretariat to prepare a paper on 
Participation of Developing Countries in World 
Trade Overview of Major Trends and Underlying 
Factors The paper focuses on the reasons why 
most developing countries in Asia have a "very 
positive" performance in international trade, 
while a number of the poorest countries around 
the world have a "very disappointing" perfor¬ 
mance 


The developing countries' share of world 
goods trade peaked in 1980 at 28% and then 
declined until the second half of the 1980s, the 
paper observes After that, petroleum prices bot¬ 
tomed out and the developing countries' share 
of goods trade started to grow again At the 
same time, developing countries as a whole have 
enjoyed above average rates of economic growth 
and they have seen an increase in the proportion 
of manufactured goods in their exports — they 
are becoming less dependent on exports of pri¬ 
mary products such as mining 

The paper also notes that evidence from 
least developed countries since 1980 shows that 
countries with strong export performance also 
tend to have a larger share of manufactured 
goods among their merchandise exports, a larger 
share of manufacturing in their economies (gross 
domestic product), and a larger share of invest¬ 
ment in GDP 

This paper looks at some factors which are 
generally believed to play a role in explaining the 
degree of participation in world trade Important 
externally are access to foreign markets and to 
capital inflows, for example Important domesti¬ 
cally can be trade policies, participation in the 
WTO, whether a country's exports are concen¬ 
trated in a few products or a few markets, and 
macroeconomic policies such as the government 
budget, interest rates and exchange rates All of 
these factors interact in complex ways, the paper 
says 

The committee's reactions on the policy 
implications fell broadly into two groups' some 
countries said different domestic economic poli¬ 
cies were more important reasons for different 
growth rates among developing countries; others 
said trade barriers and other external factors 
were more important 



3. WTO 

technical cooperation 

Technical cooperation is an area of WTO 
work that is devoted entirely to helping develop¬ 
ing countries (and countries in transition from 
centrally-planned economies) operate successful¬ 
ly in the multilateral trading system The objec¬ 
tive is to help build the necessary institutions and 
to tram officials. The subjects covered deal both 
with trade policies and with effective negotia¬ 
tion 


Funding for technical cooperation and tram 
ing comes from three sources the WTO's reguls 
budget, voluntary contributions from WTO mem 
bers. and cost-sharing either by the host countr, 
of an event or by other countries 

The present regular WTO budget for tecta - ’ 
cal cooperation is 636,000 Swiss francs and 
for training 1 624 million Swiss francs, 

Funding contributed by member countries 
take many forms and can be administered by the 
WTO Secretariat or the donor country They are 
mostly earmarked for specific activities under the 
joint decision of the WTO Secretariat and the 
donors (see also Organization Special Policies) 


Training, seminars and workshops 

The WTO holds regular training sessions on 
trade policy in Geneva, in addition, until early 
1999. the WTO organized almost 300 technical 
cooperation activities, including seminars and 
workshops in various countries and courses in 
Geneva 

Targeted are developing countries and 
countries in transition from former socialist or 
communist systems, with a special emphasis on 
African countries Seminars have also been 
organised in Asia, Latin America, the Caribbean, 
Middle East and Pacific 



4. Issues 

The Uruguay Round (1986-94) saw a shift 
m North-South politics in the GATT-WTO system 
Previously, developed and developing countries 
had tended to be in opposite groups, although 
even then there were exceptions In the run up 
to the Uruguay Round, the line between the two 
became less rigid, and during the round different 
alliances developed, depending on the issues, 

In some issues, the divide still appears clear 
- m textiles and clothing, and some of the 
newer issues debated in the WTO, for example 
in many others, the developing countries do not 
necessarily share common interests and they may 
not adopt common positions ■ 

Around the world, the issues are hotly 
debated this is a summary of some of the issues 
discussed 


Participation in the system: 
opportunities and concerns 

The WTO agreements, which were the out¬ 
come of the 1986-94 Uruguay Round of trade 
negotiations, provide numerous opportunities for 
developing countries to make gains But a num¬ 
ber of problems will remain 

Among the gains are export opportunities. 
They include 

• fundamental reforms in agricultural trade 

• the decision to phase out quotas on develop¬ 
ing countries' exports of textiles and clothing 

• reductions in customs duties on industrial 
products 

• expanding the number of products whose cus¬ 
toms duty rates are "bound'’ under the WTO, 
making the rates difficult to raise 

• phasing out bilateral agreements to restrict 
traded quantities of certain goods — these 
"grey area" measures are not really recog¬ 
nized under GATT-WTO 

In addition, the Uruguay Round agreements 
will boost global GDP and stimulate world 
demand for developing countries' exports. The 
market access (reduced tariffs) part of the 
Uruguay Round agreements for goods alone is 
estimated to give a lift to world GDP of $120 bil¬ 
lion to $315 billion (measured in 1992 dollars) 
by the time the agreements are fully implement¬ 
ed. Part of this increase will be spent on goods 
and services exported by developing countries 


But concern has been expressed about 
exceptionally high tariffs on selected products 
("tariff peaks") in important markets will contin¬ 
ue to obstruct exports “of critical interest to" 
developing countries Examples include tariff 
peaks on textiles, clothing, and fish and fish 
products The result is that on average industrial 
countries made slightly smaller reductions in 
their tariffs on products which are mainly export¬ 
ed by developing countries (37%), than on 
imports from all countries (40%) At the same 
time, the potential for developing countries to 
trade with each other is also hampered by the 
fact that the highest tariffs are sometimes in 
developing countries themselves But the 
increased proportion of trade covered by "bind¬ 
ings" (committed ceilings that are difficult to 
remove) will add security to developing country 
exports. 

A related issue is "tariff escalation”, where 
an importing country protects its processing or 
manufacturing industry by setting lower duties 
on materials imports and higher duties on fin¬ 
ished products. The situation is improving. Tariff 
escalation remains after the Uruguay Round, but 
it is less severe, with a number of developed 
countries eliminating escalation on selected 
products. 


|The political message from the Singapore ministerial conference] should 
be a message of unity among industrial and developing countries, and one 
of determination to help the least-developed countries come in from the 
margins through bold and specific measures. This .. is a particularly 
urgent need. An interdependent world means that we are all in the same 
boat together, and no one can watch with equanimity while the other end 
of the boat sinks." 


"The GATT Uruguay Round deal produced losers as well as winners, and 
the losers — mostly in Africa and the Caribbean — are some of the poor¬ 
est countries in the world. 

As a result of the deal, the losers will face higher costs to feed their people 
as the price of cereals increases on world markets, they will face declining 
terms of trade and they will see the value of their current trading prefer¬ 
ences with Europe undermined." 


Renato Ruggiero, 
Director genera, World trade Uiqam/Mon 


Peter Madden 

lire Poor Get Poorer, Christian Aid, 1994 



At the same time, developing countries are 
increasing their contribution to the multilateral 
trading system The UNCTAD/WTO report notes 
3 dramatic increase in the binding of developing 
country tariffs from 13% to 61% of industrial 
product imports, offering the potential for devel¬ 
oping countries to mease their exports to each 
ether, particularly in Asia 

Erosion of preferences: 

An issue that has worried developing coun¬ 
tries has been the erosion of preferences — spe¬ 
cial tariff concessions granted by developed 
countries on imports from certain developing 
countries become less meaningful if the normal 
tariff rates are cut because the difference 
between the normal and preferential rates is 
reduced 


Just how valuable these preferences are is a 
matter of debate. Unlike regular WTO tariff com¬ 
mitments. they are not "bound" under WTO 
agreements and therefore they can be changed 
easily. They are often given unilaterally, at the 
initiative of the importing country This makes 
trade under preferential rates less predictable 
than under regular bound rates which cannot be 
increased easily Ultimately countries stand to 
gain more from regular bound tariff rates 

But some countries and some companies 
have benefited from preferences The gams vary 
from product to product, and they also depend 
on whether producers can use the opportunity to 
adjust so that they remain competitive after the 
preferences have been withdrawn 

The ability to adapt: the supply-side 

Can developing countries benefit from the 
changes 9 Yes, but only if their economies are 
capable of responding This depends on a combi¬ 
nation of actions from improving policy-making 
and macroeconomic management, to boosting 
training and investment. The least developed 
countries are worst placed to make the adjust¬ 
ments because of lack of human and physical 
capital, poorly developed infrastructures, poorly 
functioning institutions, and political instability. 


'Peaks' and 'escalation': 
what are they? 

Tariff peaks Most import tariffs are now quite low, 
particularly in developed countries But for a few 
products that governments consider to pe sensitive 
— they want to protect their domestic producers — 
tariffs remain high These are "tariff peaks ’ Some 
affect exports from developing countries 
Tariff escalation If a country wants to protect its 
processing or manufacturing industry, it can set low 
tariffs on imported materials used by the industry 
(cutting the industry's costs) and set higher tariffs on 
finished products to protect the goods produced by 
the industry This is "tariff escalation' When 
importing countries escalate their tariffs in this way 
they make it more difficult for countries producing 
raw materials to process and manufacture value- 
added products for export Tariff escalation exists in 
both developed and developing countries Slowly, it 
is being reduced 


1 countries whsch mane up only 20% of the m 

'*** * C,ATI Wapnate 70% of the additional income to t 
t) if^omentation of the Uruguay Round " 
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Lus Fernando Jararmllo 


... In many instances translating these multilateral trade rights into con¬ 
crete trade advantages requires action by governments with active support 
of the business community Many developing countries and countries in 
transition have found themselves poorly equipped in terms of institutions 
and human and financial resources dedicated to this objective " 

UNCTADANTO 
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Some common themes 

■derlymg many of those answers arc 

-umber of common themes: 

Trade rules are important for small and 
medium-size countries. The WTO provides 
a rules-based multilateral trading system. 
All members have both rights and obliga¬ 
tions. The alternative is bilateral commer¬ 
cial relations based on economic and 
political power — small countries are 
then at the mercy of the larger trading 
powers. Differences m influence between 
individual countries remain, of course, but 
even the smallest WTO member has a 
wide range of rights which are enforce¬ 
able under the WTO's impartial dispute 
settlement procedures. 

Open, market oriented economies are 
more likely to be successful. Countries 
with heavy government intervention and 
high trade barriers are less likely to be 
successful in promoting economic devel¬ 
opment. 

Obligations don't have to be a burden — 
they can be helpful. Every nation rightly 
wants to safeguard its economic sover¬ 
eignty. Most would rather introduce eco¬ 
nomic reforms on their own, without out¬ 
side pressure. But the reforms can be 
delayed or blocked by domestic special 
interest groups which put their own eco¬ 
nomic welfare ahead of that of the coun¬ 
try as a whole. In such cases, the need to 
fulfil multilateral obligations can assist a 
government to promote economic growth 
and development through economic 
reform. In similar ways, the opportunity to 
engage in reciprocal trade negotiations 
with WTO partners — a country succeed¬ 
ing in obtaining lower trade barriers for 
some of its exports in return for lowering 
its own barriers on imports, for example 
— can also help a government overcome 
domestic special interest groups interest¬ 
ed only in protecting their own privileged 
positions at the expense of the rest of the 
population. 

If low-income countries gain, everyone 
gains. The developed countries and the 
advanced developing countries have 
a stake in the future economic perfor- 
nunce of the lower-income developing 
countries. It is therefore in their interest 

°P en W| der their markets for goods and 
services ^ a t the lower-income countries 
i Mport or cou| d export in the future. It is 
a ho in their interest to provide generous 
assistance to help the lower-income 
developing countries overcome domestic 
^PP y constraints and to participate more 
fully in WTO activities. 


Q&A 

A declaration 
of independence 

What do the lower-income 
developing countries really gain 
from the Uruguay Round? 

A stronger rule-based system, more power 
when the WTO handles disputes, a strengthened 
hand in introducing domestic reforms, special 
provisions for developing countries in the WTO 
agreements, A declaration of economic and 
political independence 

Is it true, as some claim, that Africa 
and the LLDCs will be net losers 
from the Uruguay Round? 

The claim simply does not stand up under 
close examination Indeed, from some points of 
view, some of these countries may well end up 
among the principal gainers from the Uruguay 
Round. They are likely to gain from a strength¬ 
ened multilateral trading system, from the 
phase-out of quantitative restriction on textiles 
and other products, and from the opportunities 
to use new WTO obligations to promote badly 
needed domestic economic reforms 

What about the erosion 
of preference margins? 

This is one of two main arguments behind 
the claim that the LLDCs are losers. But the 
quantitative importance of preference erosion 
appears likely to be modest at most. This does 
not mean that preference erosion will have no 
effect. There will be particular products in partic¬ 
ular markets where holding on to market share 
will be difficult. But the evidence simply does not 
support the view that preference erosion will 
lead to important overall losses for Africa and 
the LLDCs 


What about net food-importing countries? 

This is the other basis for the claim that 
many lower-income developing countries may 
lose from the Uruguay Round. The argument is 
that the agricultural reforms will lead to increas¬ 
es in world market prices for certain food prod¬ 
ucts, as producers in the OECD countries respond 
to reductions in support This possibility is explic¬ 
itly recognized in a ministerial decision which 
established, among other things, an annual 
review process by the Committee on Agriculture. 

While there are differences of opinion as 
regards both the potential for important food 
price increases from the Agreement on 
Agriculture, and the extent to which some such 
increases may have already occurred, it is clear 
that the situation will be monitored closely by 
the WTO Committee on Agriculture 

How can the lower 
income developing countries exploit 
the improved market access negotiated 
in the Uruguay Round, and how can 
they diversify their exports? 

This is a genuine challenge. The answer lies 
in a combination of measures: from improving 
policy-making and macroeconomic management, 
to boosting training and investment It is now 
widely accepted that the major obstacle to 
increased trade and growth in the lower-income 
developing countries is the inadequate response 
of domestic producers ("supply constraints") to 
market access opportunities abroad, Removing, 
or at least significantly reducing, domestic supply 
constraints in these countries must be a priority. 



Is it true that the intellectual property 
(TRIPS) Agreement protects mainly 
the intellectual property of large 
multinational firms — the big 
pharmaceutical companies, 
firms producing seeds and other 
agricultural inputs? Will the TRIPS 
Agreement worsen inequalities? After all, 
the developing countries did not want 
to negotiate intellectual property. 

Developing countries are not only users of 
foreign intellectual property They are also pro¬ 
ducers and could gain from intellectual property 
protection Many were already introducing intel¬ 
lectual property protection regimes before the 
ena of the Uruguay Round 

Also, it is in the nature of GATT/WTO nego¬ 
tiations that all participants are expected to 
make contributions Each country makes conces¬ 
sions in certain areas of the negotiations in order 
to obtain what it wants in other areas 
Developing countries were not demandeurs in 
the Trade-related Intellectual Property Rights 
(TRIPS) negotiations, but their acceptance of the 
TRIPS agreement was an important contribution 
to the success of the Uruguay Round and the 
creation of the WTO — which they clearly con¬ 
sider to be in their interests, given that most 
e'ther already are full members or are seeking 
tcjcin 

According to the WHO millions 
of people in developing countries 
will die as a result of higher prices 
for new patent-protected vaccines. 

Some critics say the TRIPS agreement 
increases inequalities between countries 
at different stages of their development, 
and also that bio-technological 
developments could worsen 
the imbalance. Is WTO concerned? 

r be !R’P$ agreement ?rself will nos have a 
mctr ■.r'pd pharmaceutical patent pro 
tecttjfi no* st and ad tn most countries and 
only a V* ■essentia! diugs will be affected The 


agreement does allow governments to take 
action against abuse of patent protection, and 
for seeds farmers' privilege cannot be prevented 
Most developing countries already provide 
patent protection for pharmaceutical products — 
at present only 11 WTO members have notified 
that they do not yet do so, Several have decided 
to introduce protection more rapidly than 
required by the TRIPS agreement. Therefore, the 
number of countries affected is quite limited and 
the impact in these countries will be gradual, 
only becoming fully applicable by 2015. 

How can lower-income countries make 
their voices heard, defend their interests 
and influence the evolution of the WTO? 

By participating actively. But that requires 
human and financial resources in capitals and in 
Geneva The problem is seen as a priority in the 
WTO, 

This is a major challenge because of the 
way the WTO functions The WTO is ’’member- 
driven" because the member countries play an 
active role in the WTO's day-to-day activities To 
operate effectively — to be heard and to defend 
the country’s interests — in that working envi¬ 
ronment requires money and people One step 
that can help is for groups of countries to coordi¬ 
nate their efforts and work out a division of 
labour 

What is the WTO doing about it? 

Nearly 200 technical cooperation activities 
in two years, conferences, financial support from 
richer WTO members to help least developed 
countries participate 

Africa continues to be covered in large mea¬ 
sure under two specific programmes the 
Integrated Technical Assistance Programme in 
Selected Least-Developed and other African 
Countries, and the series of regional seminars 
organized jointly by the WTO, the ACP 
Secretariat and the European Union 


In 1995, Norway provided US$2.5 million 
for the establishment of a WTO Trust Fund for 
the least developed countries. A number of high 
level conferences have also been organized 
An outcome of the 1996 Singapore 
Ministerial Conference was a decision to holds ‘ 
high-level meeting in Geneva in early 1997, to 
foster an integrated approach to the trade-relat 
ed aspects of the least-developed countries' eta 
nomic development 

What might the least developed countries 
do about it? 

Along with domestic adjustments, they 
might also treat as a priority their preparations 
for future negotiations 

The objective is for a country to express its 
point of view effectively, to defend its interestin', 
the WTO, to influence the WTO's future evolu 
tion and to influence future negotiations 
Institution-building and human resource devel¬ 
opment in trade policy are the keys This mustbs 
a priority goal of external financial assistance, 
technical cooperation and — most important ol 
all — each country's own efforts 

Least developed countries should identify 
issues of particular importance to them For 
example they could seek tariff negotiations 
aimed at 

• reducing remaining tariff peaks (exceptionally 
high tariffs protecting sensitive sectors) m the 
developed countries 

• reducing the relatively high levels of protec¬ 
tion in several of the more advanced develop 
ing countries 

• reducing tariff escalation in all their actual and 
potential trading partners 

The Uruguay Round saw progress in each ot 
these, but there is considerable scope for further 
progress in the next negotiating round 



Chapter 6 


The Organization 


1. Whose WTO is it anyway? 

The WTO is run by its member governments 
All major decisions are made by the membership as 
a whole either by ministers (who meet at least once 
.'very two years) or by officials (who meet regularly 
in Geneva) Decisions are normally taken by consen¬ 
sus 

in this respect, the WTO is not like some 
.'her international organizations such as the 
World Bank and International Monetary Fund In 
the WTO power is not delegated to a board of 
directors and the bureaucracy has no influence 
'.ver individual countries' policies (although 
some analytical comments are made in the regu¬ 
lar trade policy reviews) 

When WTO rules impose disciplines on 
countries' policies, that is the outcome of negoti¬ 
ations among WTO members The rules are 
enforced by the members themselves under 
agreed procedures that they negotiated, 

Sometimes enforcement includes the threat of 
' ade sanctions But those sanctions are imposed 
i ■ member countries, not by the organization 
This is quite different from other agencies which 
m for example, withhold credit from a country 


Reaching decisions by consensus among 
132 or more members can be difficult Its mam 
advantage is that decisions made this way are 
more acceptable to all members And despite the 
difficulty, some remarkable agreements have 
been reached. Nevertheless, proposals for the 
creation of a smaller executive body — perhaps 
like a board of directors each representing differ¬ 
ent groups of countries — are heard periodically 
But for now, the WTO is a member-driven, con¬ 
sensus-based organization. 


Highest authority. 

the Ministerial Conference 

So, the WTO belongs to its members The 
countries make their decisions through various 
councils and committees, whose membership 
consists of all WTO members Topmost is the 
ministerial conference which has to meet at least 
once every two years (Ministers met in Singapore 
in December 1996 and Switzerland in 1998.) 

The 1999 meeting will be in the United States. 
The ministerial conference can take decisions 
on all matters under any of the multilateral trade 
agreements 

Second level: General Council 

in three guises 

Day-to-day work in between the ministerial 
conferences is handled by three bodies' 

• The General Council 

• The Dispute Settlement Body 

• The Trade Policy Review Body 

All three are in fact the same — the 
Agreement Establishing the WTO states they are 
all the General Council, although they meet 
under different terms of reference Again, all 
three consist of all WTO members They report to 
the Ministerial Conference 
The General Council acts on behalf of the minis¬ 
terial conference on all WTO affairs It meets as 
the Dispute Settlement Body and the Trade 
Policy Review Body to oversee procedures for 
settling disputes between members and to ana¬ 
lyze members' trade policies. 


Voting is possible, too 

The WTO continues GATT's tradition of 
making decisions not by voting but by 
consensus. This allows all members to 
ensure their interests are properly consid¬ 
ered even though, on occasion, they may 
decide to join a consensus m the overall 
interests of the multilateral trading 
system. 

Where consensus is not possible, the WTO 
agreement allows for voting — a vote 
being won with a majority of the votes 
cast and on the basis of "one country, one 
vote". 

The WTO Agreement envisages four spe¬ 
cific situations involving voting: 

• An interpretation of any of the multilat¬ 
eral trade agreements can be adopted 
by a majority of three-quarters of WTO 
members. 

• The Ministerial Conference can waive 
an obligation imposed on a particular 
member by a multilateral agreement, 
also through a three-quarters majority. 

• Decisions to amend provisions of the 
multilateral agreements can be adopted 
through approval either by all members 
or by a two-thirds majority depending 
on the nature of the provision con¬ 
cerned. But the amendments only take 
effect for those WTO members which 
accept them. 

• A decision to admit a new member is 
taken by a two-thirds majority in the 
Ministerial Conference, or the General 
Council in between conferences. 



WTO Structure 


A!! WIO members may participate in all councils, etc, except Appellate Body, Dispute Settlement panels, Textiles Monitoring Body, and plurilateral committees and councils 









Alternative view 

The WTO will likely suffer from slow and 
cumbersome policy-making and manage- 
ment — an organization with more than 
120 member countries cannot be run 
by a 'committee of the whole'. Mass man¬ 
agement simply does not lend itself to 
operational efficiency or serious policy 
discussion. 

Both the IMF and the World Bank have an 
executive board to direct the executive 
officers of the organization, with perma¬ 
nent participation by the major industrial 
countries and weighted voting. The WTO 
will require a comparable structure to 
operate efficiently.... [But] the political 
orientation of smaller... members remains 
strongly opposed." 

Jeffrey J Schott 
Institute for International Economics, 
Washington 


Third level: councils for each 
broad area of trade, and more 

Three more councils, each handling a differ¬ 
ent broad area of trade, report to the General 
Council 

• The Council for Trade in Goods (Goods 
Council) 

• The Council for Trade in Services (Services 
Council) 

• The Council for Trade-Related Aspects of 
Intellectual Property (TRIPS Council) 

As their names indicate, the three are 
responsible for the workings of the WTO agree¬ 
ments dealing with their respective areas of trade 
Again they consist of all WTO members The three 
also have subsidiary bodies (see be!oW\ 

Six other bodies report to the General 
Council The scope of their coverage is smaller, 
so they are "committees" But they still consist 
of all WTO members They cover issues such as 
trade and development, the environment, 
regional trading arrangements, and administra¬ 
tive issues The Singapore Ministerial Conference 
in December 1996 decided to create new work¬ 
ing groups to look at investment and competi¬ 
tion policy, transparency in government procure¬ 
ment, and trade facilitation 

Two more subsidiary bodies dealing with 
the plurilateral agreements (which are not signed 
by all WTO members) keep the General Council 
informed of their activities regularly 


Fourth level: down to the nitty-gritty 

Each of the higher level councils has sub¬ 
sidiary bodies The Goods Council has 11 com¬ 
mittees dealing with specific subjects (such as 
agriculture, market access, subsidies, anti-dump- 
mg measures and so on). Again, these consist of 
all member countries Also reporting to the 
Goods Council is the Textiles Monitoring Body, 
which consists of a chairman and 10 members 
acting in their personal capacities, and groups 
dealing with notifications (governments inform¬ 
ing the WTO about current and new policies or 
measures) and state trading enterprises. 

The Services Council has seen some 
changes in its subsidiary bodies The completion 
of the basic telecommunications negotiations in 
February 1997 meant the end of the negotiating 
group, at least until the new services negotiating 
round starts in 2000. The same could happen to 
the financial services negotiating group later in 
1997 In theory, the negotiating group on mar¬ 
itime services still exists, but with the talks sus¬ 
pended until 2000, the group is unlikely to be 
active Other subsidiaries deal with professional 
services, GATS rules and specific commitments. 

At the General Council level, the Dispute 
Settlement Body also has two subsidiaries: 
the dispute settlement "panels" of experts 
appointed to adjudicate on unresolved disputes, 
and the Appellate Body that deals with appeals. 


Goods Council's committees 

Market access 
Agriculture 

Sanitary and phytosanitary measures 

Textiles Momtonng Body 

Technical barriers to trade 

Subsidies and countervail 

Anti-dumping 

Customs valuation 

Rules of ongin 

Import licensing 

Investment measures 

Safeguards 

Nobfications (working group) 

State trading (working party) 
Preshipment inspection (working party) 



'HODs' and other bods: 
where the action is 

!t could be said that important break¬ 
throughs are rarely made in any of these formal 
bodies, feast of ail m the higher level councils 
With consensus and without voting, informal 
consultations within the WTO — and even out¬ 
side — play a vital role in bringing a vastly 
diverse membership round to an agreement 
One step away from the formal meetings 
are informal meetings that still include the full 
membership, such as those of the Heads of 
Delegations [HOD) More difficult issues have to 
be thrashed out in smaller groups For much of 
the Uruguay Round, a system of so-called Green 
Room meetings was established, involving per¬ 
haps as many as 40 countries most interested in 
the particular issue under discussion 


Occasionally a deadlock can only be broken 
in a small group of two, three or four countries, 
sometimes at meetings they have organized 
themselves in their own countries. In a market 
access negotiation, where the final outcome is a 
multilateral package of individual countries' 
commitments, those commitments are the result 
of numerous bilateral, informal bargaining 
sessions (Examples include the traditional 
tariff negotiations, and talks on basic telecom¬ 
munications in services and on information 
technology products) 

To this day, informal consultations in vari¬ 
ous forms play a vital role in allowing consensus 
to be reached, but they never appear in organi¬ 
zation charts They are not separate from the for¬ 
mal meetings, however They are necessary for 
making formal decisions in the councils and com¬ 
mittees, Nor are the formal meetings unimpor¬ 
tant They are the forums for exchanging views, 
putting countries’ positions on the record, and 
ultimately for confirming decisions The art of 
achieving agreement among all WTO members is 
to strike an appropriate balance, so that a break¬ 
through achieved among only a few countries 
can be acceptable to the rest of the membership 


2. Membership, alliances 
and bureaucracy 

All members have joined the system as a 
result of negotiation and therefore membership 
means a balance or rights and obligations They 
enjoy the privileges that other member-countries 
give to them and the security that the trading 
rules provide In return, they had to make com 
mitments to open their markets and to abide by 
the rules — those commitments were the result 
of the membership (or "accession") negotia 
tions 

For most WTO members the negotiations 
took place under the old GATT system Most 
automatically became founder-members of the 
WTO when it was established on 1 January 1995 
because they had signed the Uruguay Round 
agreement in Marrakesh in April 1994 Some 
joined GATT after April 1994 but before the 
WTO was set up and they alsojoined the WTO 
automatically Another small group had partici 
pated in the Uruguay Round but did not com¬ 
plete their membership negotiations until 1995 
when they, too, joined All of these countries are 
considered "original" WTO members 

As new members join, new applicants 
approach the WTO By July 1998, the WTO had 
132 members with 32 applicants negotiating 
membership (they are WTO “observers ) 


Same people, different hats? 

No. not exactly 

Formally, all of these councils and committees consist of the full membership of the 
WTO, But that does not mean they are the same, or that the distinctions are purely 
bureaucratic. 

in practice the people participating m the various councils and committees are differ¬ 
ent because different levels of seniority and different areas of expertise are needed 
Heads of missions m Geneva (usually ambassadors) normally represent their countries 
at the General Council level Some of the committees can be highly specialised and 
sometimes governments send expert officials from their capital cities to participate in 
these meebngs. 

Ewn at the level of the Goods, Services and TRIPS councils, many delegations assign 
ctfferent officials to cover the different meetings 



How to join the WTO: 
the accession process 

Any state or customs territory having full 
utonomy in the conduct of its trade policies may 
,-,n | accede to") the WTO, but WTO members 
must agree on the terms, Broadly speaking the 
application goes through four stages 

• First, "tell us about yourself" The gov¬ 
ernment applying for membership has to 
describe all aspects of its trade and economic 
policies that have a bearing on WTO agree¬ 
ments This is submitted to the WTO in a 
memorandum which is examined by the work¬ 
ing party dealing with the country's applica¬ 
tion These working parties are open to all 
WTO members 

• Second, "work out with us individually 
what you have to offer" When the work¬ 
ing party has made sufficient progress on prin¬ 
ciples and policies, parallel bilateral talks 
begin between the prospective new member 
and individual countries They are bilateral 
because different countries have different 
trading interests These talks cover tariff rates 
and specific market access commitments, and 
other policies in goods and services The new 
member s commitments are to apply equally 

to all WTO members under normal non-dis- 
cnmmation rules, even though they are nego¬ 
tiated bilaterally In other words, the talks 
determine the benefits (in the form of export 
opportunities and guarantees) other WTO 
members can expect when the new member 
joins (The talks can be highly complicated It 
has been said that in some cases the negotia¬ 
tions are almost as large as an entire round of 
multilateral trade negotiations) 


■ Third, "let's draft membership terms" 

Once the working party has completed its 
examination of the applicant's trade regime, 
and the parallel bilateral market access nego¬ 
tiations are complete, the working party final¬ 
izes the terms of accession These appear in a 
report, a draft membership treaty ("protocol 
of accession") and lists ("schedules") of the 
member-to-be's commitments. 

• Finally, "the decision” The final package, 
consisting of the report, protocol and lists of 
commitments, is presented to the WTO 
General Council or the Ministerial Conference, 
If a two-thirds majority of WTO members vote 
in favour, the applicant is free to sign the pro¬ 
tocol and to accede to the organization In 
some cases, the country's own parliament or 
legislature has to ratify the agreement before 
membership is complete, 


Representing us... 

The work of the WTO is undertaken by rep¬ 
resentatives of member governments but its 
roots lie in the everyday activity of industry and 
commerce Trade policies and negotiating posi¬ 
tions are prepared in capitals, usually taking into 
account advice from private firms, business orga¬ 
nizations, farmers, consumers and other interest 
groups 

Most countries have a diplomatic mission in 
Geneva, sometimes headed by a special ambas¬ 
sador to the WTO Officials from the missions 
attend meetings of the many councils, commit¬ 
tees, working parties and negotiating groups at 
WTO headquarters Sometimes expert represen¬ 
tatives are sent directly from capitals to put for¬ 
ward their governments' views on specific ques¬ 
tions 

With the expanding range of issues covered 
by the WTO and the increasing technicality of 
some subjects, many less developed countries 
face difficulty in assigning enough suitably quali¬ 
fied officials for WTO work In the WTO this is 
considered a priority problem that needs to be 
tackled (see section on Development), 



Representing groups of countries ... 

Increasingly, countries are getting together 
to form groups and alliances tn the WTO. In 
some cases they even speak with one voice using 
a single spokesman or negotiating team. 

This is partly the natural result of economic 
integration — more customs unions, free trade 
areas and common markets are being set up 
around the world, it is also seen as a means for 
smaller countries to increase their bargaining 
power tn negotiations with their larger trading 
partners Sometimes when groups of countries 
adopt common positions consensus can be 
reached more easily Sometimes the groups are 
specifically created to compromise and break a 
deadlock rather than to stick to a common posi¬ 
tion But there are no hard and fast rules about 
the impact of groupings in the WTO. 

The largest and most comprehensive group 
is the European Union (for legal reasons 
known officially as the "European 
Communities” in WTO business) and its 15 
member states The ELI is a customs union with a 
single externa! trade policy and tariff While the 
member states coordinate their position in 
Brussels and Geneva, the European Commission 
alone speaks for the EU at almost all WTO meet¬ 
ings The EU is a WTO member in its own right 
as are each of its member states 


A lesser degree of economic integration has so 
far been achieved by WTO members in the 
Association of South East Asian Nations 
(ASEAN) — Malaysia, Indonesia. Singapore, 
Philippines, Thailand and Brunei Darussalam. (The 
current seventh member, Vietnam, is applying to 
join the WTO.) Nevertheless, they have many com¬ 
mon trade interests and are frequently able to coor¬ 
dinate positions and to speak with a single voice. 
The role of spokesman rotates among ASEAN 
members and can be shared out according to topic 
Among other groupings which occasionally 
present unified statements are the Latin 
American Economic System (SELA) and the 
African, Caribbean and Pacific Group 
(ACP) More recent efforts at regional economic 
integration have not yet reached the point where 
their constituents frequently have a single 
spokesman on WTO issues. Examples include the 
North American Free Trade Agreement: 
NAFTA {Canada, US and Mexico) and MERCO¬ 
SUR: the Southern Common Market (Brazil, 
Argentina, Paraguay and Uruguay) 


The Quad 

Sum© ol the wi isfkeJt negotiations have needed 
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A well-known alliance of a different kind is 
the Cairns Group It was set upjust before the 
Uruguay Round began in 1986 to argue for agri 
cultural trade liberalization The group became 
an important third force in the farm talks and 
remains tn operation Its members are diverse 
but sharing a common objective — that agncul 
ture has to be liberalized — and the common 
view that they lack the resources to compete 
with larger countries in domestic and export sub 
stdies. 


The Cairns Group 

From (our continents, members ranging from OECD 

countries to the least developed 

Argentina 

Australia 

Brazil 

Canada 

Chile 

Colombia 

Fiji 

Hungary 

Indonesia 

Malaysia 

New Zealand 

Paraguay (joined in 1997) 

Philippines 

Thailand 

Uruguay 



The WTO Secretariat and budget 

The WTO Secretariat is located in Geneva 
: has around 500 staff and is headed by a 
erector general Its responsibilities 

• Administrative and technical support for WTO 
delegate bodies (councils, committees, work¬ 
ing parties, negotiating groups) for negotia¬ 
tions and the implementation of agreements 

• Technical support for developing countries, 
jnd especially the least-developed 

• Trade performance and trade policy analyses 
by mo economists and statisticians 


• Assistance from legal staff in the resolution of 
trade disputes involving the interpretation of 
WTO rules and precedents 

• Dealing with accession negotiations for new 
members and providing advice to govern¬ 
ments considering membership 

Some of the WTO's divisions are responsible 
for supporting particular committees, the 
Agriculture Division assists the committees on 
agriculture and on sanitary and phytosamtary 
measures, for example Other divisions provide 
broader support for WTO activities, technical 


cooperation, economic analysis, and information, 
for example 

The WTO budget is 116 million Swiss francs 
with individual contributions calculated on the 
basis of shares in the total trade conducted by 
WTO members. Part of the WTO budget also 
goes to the International Trade Centre 


3. The Secretariat 


’ i“ WtO Secretariat is headed by a director general Divisions come directly under the director general or one of his deputies 


Director general 


Deputy director general 


Deputy director general 


director general 


Office of the director general, administrative support for (disputes) Appellate Body, Textiles Monitoring Body 

External Relations Division: Relations with intergovernmental and non-governmental organizations 

Information and Media Relations Division 

Council Division: General Council. Dispute Settlement Body, etc 

Ministerial Sessions Division: Preparation the third ministerial session 

Finance and General Services Division: budget, finance and administration 

Intellectual Property. TRIPS, competition and government procurement 

Legal Affairs Division: Dispute settlement, etc 

Personnel Division 

Trade and Finance Division: TRIMS, balance of payments, links with IMF and World Bank, etc 
Trade in Services: GATS etc , , „ »> , ,, 

Agriculture and Commodities Division: agriculture, sanitary and phytosamtary measures, etc 
Development Division: trade and development, least-developed countries, regionalism 
Informatics Division 

Market Access Division: Goods Council, market access, customs valuation, non-tariff measures, import licensing, 
rules of origin, preshipment inspection 

Rules Division: anti-dumping, subsidies, safeguards, state trading, civil aircraft, etc 

Statistics Division 

Technical Cooperation Division 

Training Division 

Accessions Division 

Economic Research and Analysis Division 
Textiles Division 

Trade and Environment Division: Trade and environment, technical bamers to trade, etc 

Trade Policy Review Division 

Language Services and Documentation Division 



4. Special policies 

The WTO’s mam functions are to do with 
trade negotiations and the enforcement of nego¬ 
tiated multilateral trade roles (including dispute 
settlement) Special focus is given to four partic¬ 
ular policies supporting these functions 

• Assisting developing and transition economies 

* Specialized help for export promotion 

* Cooperation in global economic policy-making 

• Routine notification when members introduce 
new trade measures or alter old ones 

Assisting developing 
and transition economies 

Developing countries make up about three- 
quarters of the total WTO membership Together 
with countries currently in the process of '’transi¬ 
tion to market-based economies, they are 
expected to play an increasingly important role in 
♦be WTO as membership expands 

Therefore, much attention is paid to the 
special needs and problems of developing and 
transition economies The WTO Secretariat orga¬ 
nizes a number of programmes to explain how 
the system works and to help train government 
officials and negotiators Some of the events are 
n Geneva, others are held in the countries con¬ 
cerned A number of the programmes are orga¬ 
nized jointly with other international organiza¬ 
tions Some take the form of training courses In 
other cases individual assistance might be 
uhered 


The subjects can be anything from help in 
dealing with negotiations to join the WTO and 
implementing WTO commitments to guidance in 
participating effectively in multilateral negotia¬ 
tions Developing countries, especially the least- 
developed among them, are helped with trade 
and tariff data relating to their own export inter¬ 
ests and to their participation in WTO bodies 
Training courses take place in Geneva three 
times a year for officials of developing countries 
Since their inception under GATT in 1955 and up 
to July 1998, the courses have been attended by 
about 1,600 trade officials from 115 countries 
In addition, since 1991,190 officials from the 
economies in transition have been trained 
through special accession-oriented courses 
(see also Developing countries) 


Specialized help for exporting: 

the international Trade Centre 

The International Trade Centre was estab¬ 
lished by GATT in 1964 at the request of the 
developing countries to help them promote their 
exports It is jointly operated by the WTO and the 
United Nations, the latter acting through UNC¬ 
TAD (the UN Conference on Trade and 
Development) 

The centre responds to requests from devel¬ 
oping countries for assistance in formulating and 
implementing export promotion programmes as 
well as import operations and techniques It pro¬ 
vides information and advice on export markets 
and marketing techniques It assists in establish¬ 
ing export promotion and marketing services, 
and in training personnel required for these ser¬ 
vices The Centre’s help is freely available to the 
least-developed countries 


The WTO in global economic 
policy-making 

An important aspect of the WTO’s mandate 
is to cooperate with the International Monetary 
Fund, the World Bank and other multilateral 
institutions to achieve greater coherence in 
global economic policy-making A separate 
Ministerial Declaration was adopted at the 
Marrakesh Ministerial Meeting in April 1994 to 
underscore this objective 

The declaration envisages an increased con 
tribution by the WTO to achieving greater coher 
ence in global economic policy-making It recog 
mzes that different aspects of economic policy 
are linked, and it calls on the WTO to develop it' 
cooperation with the international organizations 
responsible for monetary and financial matters 
— the World Bank and the International 
Monetary Fund 

The declaration also recognizes the contn 
button that trade liberalization makes to the 
growth and development of national economies 
It says this is an increasingly important compo 
nent in the success of the economic adjustment 
programmes which many WTO members are 
undertaking, even though it may often involve 
significant social costs during the transition 



Transparency (1): 

keeping the WTO informed 

Often the only way to monitor whether 
rnmmitments are being implemented fully is by 
vquiring countries to notify the WTO promptly 
-hen they take relevant actions Many WTO 
iqreements say member governments have to 
notify the WTO Secretariat of new or modified 
hide measures For example, details of any new 
inti dumping or countervailing legislation, new 
vrhmcal standards affecting trade, changes to 
vgulations affecting trade in services, and laws 
nr regulations concerning the intellectual proper- 
'i agreement — they all have to be notified to 
Jip appropriate body of the WTO Special groups 
!-p 3lso established to examine new free-trade 
irrangements and the trade policies of countries 
lining as new members 


Transparency (2): 

keeping the public informed 

On July 18,1996 the WTO's General 
Council agreed to make more information about 
WTO activities available publicly and decided 
that public information, including derestricted 
WTO documents, would be accessible on-line 
The General Council also agreed that efforts 
should be made to derestrict new documents 
more quickly The objective is to make more 
information available to the public, including to 
non-governmental organizations interested in 
the WTO, Some documents, such as trade policy 
review reports and dispute settlement panel 
reports, are made public almost immediately 
Others, including minutes of meetings, are con¬ 
sidered for derestriction after about six months, 
but WTO members can decide that the informa¬ 
tion should remain confidential for longer Many 
of these documents are now available on the 
WTO website. 
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WTO DOHA ROUND OF TRADE NEGOTIATIONS 


BACKGROUND PAPER 

A new round of global trade negotiations (to be known as the Doha Development 
Agenda) was launched at the Fourth WTO Ministerial Conference in Doha, Qatar, on 
14 November 2001. Ministers approved: (1) a Ministerial Declaration (the Doha 
Declaration) launching a new round of global trade negotiations and work program: (2) 
a Declaration on Trade-Related Aspects of Intellectual Property Rights (TRIPS) 
Agreement and Public Health; and (3) a Decision on Implementation-Related Issues 
and Concerns raised by Developing Countries. Negotiations will be conducted at the 
WTO’s headquarters in Geneva, Switzerland. 

The Doha Development Agenda establishes a negotiating agenda that is to conclude 
within three years, by 1 January 2005. It also sets out some issues to be considered 
further at the Fifth WTO Ministerial Conference to be held in Mexico in 2003 (no 
specific date has yet been set). The Doha Declaration gives a specific commitment to 
negotiations on agriculture; services; non-agricultural market access (industrial 
products); a multilateral register for wines and spirits geographical indications; 
improvements and clarification of the dispute settlement understanding; WTO rules 
(covering anti-dumping, subsidies and countervailing measures, fisheries subsidies 
and regional trade agreements); and trade and environment. 

The Doha Development Agenda foresees further work on the so-called Singapore 
issues of trade and competition policy, trade and investment, transparency in 
government procurement, and trade facilitation. Negotiations on these issues will 
take place on the basis of a decision on the modalities of the negotiations to be taken 
at the Fifth Ministerial Conference in 2003. 

The Doha Development Agenda also focuses on a variety of issues relating to the 
regular work program of the WTO, which have a bearing on the negotiations, 
including: further work on implementation of the existing WTO Agreements; 
integration of developing countries into the multilateral trading system; trade-related 
technical assistance and capacity building; special and differential treatment for 
developing countries; treatment of least-developed countries; electronic commerce; 
trade, debt and finance; trade and technology, the work of the Committee on Trade 
and Environment; and the work of the TRIPS Council. 

A Trade Negotiations Committee (TNC) was established by Ministers to oversee the 
negotiations, under the authority of the General Council, chaired by the WTO’s 
Director-General. The TNC has agreed on the structure and procedures for the 
negotiations, establishing eight negotiating groups - covering agriculture, services, 
non-agriculture market access, a register of geographical indications for wines and 
spirits, WTO rules, dispute settlement, trade and environment, and a review of the 
provisions for special and differential treatment for developing countries in WTO 
agreements. WTO members are now beginning the detailed work of developing 



proposals and identifying issues for the negotiations. 

Copies of relevant texts are available at www.wto.org. 

To assist in developing submissions, the following headings have been identified 
under which comments can be submitted. 

1. Doha Negotiating Issues 

Agriculture 

Under the Doha Development Agenda, the mandate for the agriculture negotiations 
provides for: (1) substantial improvements in market access for all agnfood products; 
(2) reductions of, with a view to phasing out, all forms of export subsidies; and (3) 
substantial reductions in production and trade distorting support. The Doha 
Declaration also provides a clear determination of where non-trade concerns (issues 
such as rural development) fit in the overall hierarchy. The Doha Declaration 
provides that modalities tor commitments are to be established no later than 31 March 
2003. Participants in the negotiations are to submit their comprehensive draft 
schedules of commitments based on these modalities no later than the date of the Fifth 
WTO Ministerial Conference in 2003. 

Services 


The services negotiations have the most immediate deadlines under the Doha 
Development Agenda, with initial requests for specific commitments to be submitted 
y une 2, and initial offers by March 2003. The outcome on services in the Doha 
Development Agenda builds on the negotiations mandated under the General 
Agreement on Trade in Services (GATS) that were launched in 2000. Services 
sec ® r ^ un er consideration in the negotiations include: (1) business services 

hn C Ju m&- ^ r0 essiona ^ anc ^ re ^ al:e d services such as legal, accounting, auditing and 
bookk ee pm g , toauon, medical, veterinary, engineering, architectural, and urban 

audim^,,*r iCeS ’ 2 communicatlons slices (including telecommunications, 
enn ne rini r iCeS ’ fa ?? 8 iVery s ™)i < 3 > construction and related 
francS^TT. fV d ' Stnbution services (including wholesale, retail and 
(7) energy servicef m f ucatlona ' and training services; (6) environmental services; 
services^S? nf SemCeS (includin S insurance and insurance-related 

tourism and travel-relatedfervLefmf*’ (9) health ' related and social services; (10) 
and (12) transport services. ' recreatl °nal. cultural and sporting services; 


Non-agricultural (Industrial Products) Market Access 

market access, ato refenedto^f hlduS protos^ f eg0t ' ations on nonagricultural 



with no exclusions. The first task ot the negotiating group is to agree on negotiating 
modalities, eg. general tariff cutting formulas, tariff reductions/elimination for 
specific sectors, request-offer negotiations or any other mechanisms. 

Trade-Related Aspects of Intellectual Property Rights (TRIPS) 

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) 
requires all WTO members to comply with certain minimum standards for the 
protection and enforcement of intellectual property rights. Geographical indications 
form an important part of the TRIPS Agreement. They are names associated with a 
place used to identify the origin and quality, reputation or other characteristics of 
products (for example, “kalamata olives” or “parmesan cheese”, which are protected 
as geographical indications in Europe). The Doha Declaration agreed to a deadline to 
finalise the negotiations for the establishment of a multilateral system of notification 
and registration of geographical indications for wines and spirits by the Fifth 
Ministerial Conference in 2003. No other negotiations were agreed at Doha, however, 
the Doha Declaration instructs the TRIPS Council to discuss the issues related to the 
possible extension of the higher level of geographical indication protection accorded 
to wines and spirits to other products, including foods and other beverages. 

The Doha Declaration raised the profile of the TRIPS Council’s ongoing work 
program. Key elements include implementation of the TRIPS Agreement, 
examination of the relationship between the TRIPS Agreement and the Convention on 
Biological Diversity, and the protection of traditional knowledge and folklore. 
Ministers at Doha also agreed to adopt a separate TRIPS/public health declaration that 
recognises the flexibilities the TRIPS Agreement gives to governments to deal with 
public health problems, and instructed the TRIPS Council to find a solution to the 
specific intellectual property issues facing those WTO members with little or no 
pharmaceutical manufacturing capacity. 

WTO Rules 

At Doha, Ministers agreed to negotiations dealing with WTO rules on four specific 
issues: anti-dumping, subsidies and countervailing measures, fisheries subsidies, and 
regional trade agreements. There is agreement to negotiations aimed at clarifying and 
improving disciplines under the Agreements on Anti-dumping and on Subsidies and 
Countervailing Measures, while preserving the basic concepts, principles and 
effectiveness of the Agreements. The mandate calls for a two-phased process, with 
identification of issues in the initial phase. 

There is not yet agreement on the form of the outcome of the negotiations on fisheries 
subsidies. Australia and some other countries support rules that will eliminate or limit 
subsidies which contribute to over-fishing. 


With regard to the negotiations on regional trade agreements. Ministers agreed to 
negotiations aimed at clarifying and improving disciplines and procedures under the 



existing WTO provisions applying to regional trade agreements. 

Dispute Settlement 

The Dispute Settlement Understanding (DSU) spells out the rules and procedures for 
settling disputes between WTO members. The Doha Declaration provides for 
negotiations on improvements and clarifications of the DSU, building on work carried 
out to date. The main issues for consideration relate to the authorisation, exercise and 
surveillance of retaliation rights and compliance. Other issues include the overall 
transparency of the dispute settlement system, in particular public access to Panel and 
Appellate Body proceedings, public access to submissions of parties and acceptance 
of amicus briefs. The Doha Declaration specifies that these negotiations should be 
completed by May 2003. 

Trade and Environment 

With a view to enhancing the mutual supportiveness of trade and environment 
policies, Ministers at Doha agreed to negotiations on: the relationship between 
existing WTO rules and specific trade obligations set out in multilateral 
environmental agreements (MEAs); procedures for regular information exchange 
between MEA Secretariats and the relevant WTO committees; and the 
reduction/elimination of tariffs and non-tariff barriers to environmental goods and 
services. 


In addition, Ministers agreed that the WTO Committee on Trade and Environment 
will continue its work. It has been directed to give particular attention to: the effect ot 
environmental measures on market access, especially in relation to developing 
countries and those situations in which the elimination or reduction of trade 
restrictions and distortions would benefit trade, the environment and development; the 
relevant provisions of the Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPs); and labelling requirements for environmental purposes. The 
Doha Declaration provides for a report to the Fifth Ministerial Conference in 2003 on 
whether there is agreement to commence formal negotiations on one or more of the 
subjects listed above. 


z. Singapore Issues 

At the first WTO Ministerial Conference in Singapore in 1996, Ministers agreed on 
work programs in the areas of: trade and competition policy; trade and investment; 
ra 6 ^ atl0n ’ an d transparency in government procurement. At Doha, it was 
agreed that negotiations in these areas would take place on the basis of a decision on 
the modalities of the negotiations at the Fifth Ministerial Conference in 2003. In the 
fct?° *° * 2 1 ^ ^ n * ster i a l Conference, work programs would continue on these 



Interaction between Trade and Competition Policy 


Linder the Doha Declaration, m the period up to the Fifth Ministerial Conference, the 
Working Group on the Interaction between Trade and Competition Policy will focus 
on the clarification ot: core principles, including transparency, non-discrimination and 
procedural fairness; provisions on hard core cartels; modalities for voluntary 
cooperation; and support for progressive reinforcement of competition institutions in 
developing countries through capacity building. These will be the key elements of the 
multilateral rules to be negotiated on competition. 

Relationship between Trade and Investment 

In the period up to the Fifth Ministerial Conference, further work in the Working 
Group on the Relationship between Trade and Investment will focus on the 
clarification of: scope and definition; transparency; modalities for pre-establishment 
commitments based on a General Agreement on Trade in Services (GATS)-type, 
positiv e list approach: development provisions; exceptions and balance-of-payments 
safeguards; consultation and the settlement of disputes between WTO members. 

These will be the key elements of the multilateral rules to be negotiated on investment. 

Trade Facilitation 

Under the Doha Declaration, in the period up to the Fifth Ministerial Conference, 
Ministers agreed that further work on trade facilitation would review, and clarify and 
improve, as appropriate, relevant aspects of GATT Articles V (freedom of transit), 

VIII (fees and formalities connected with importation and exportation) and X 
(publication and administration of trade regulations) and identify the trade facilitation 
needs and priorities of WTO members. 

Transparency in Government Procurement 

Building on the progress made in the Working Group on Transparency in Government 
Procurement, negotiations would take place after the Fifth Ministerial Conference on 
the basis of a decision on the modalities of the negotiations to be taken at the 
Ministerial Conference. Negotiations would be limited to transparency aspects and 
would not restrict the scope for countries to give preferences to domestic supplies and 
suppliers. The process will include a program of technical assistance and capacity 
building for developing countries. 

3. Development Issues 

The Doha Declaration has a strong development focus, in particular on the provision 
of technical assistance and capacity building for developing countries and special and 
differential treatment. The Doha Declaration provides that all special and differential 
treatment in WTO agreements will be reviewed with a view to strengthening them 
and making them more precise, effective and operational. 



Implementation of WTO Commitments 

A separate decision on implementation was agreed at the Doha Ministerial 
Conference, along with Article 12 of the Doha Declaration, which focuses on 
implementation concerns of WTO members, arising from the Uruguay Round of trade 
negotiations. At Doha, Ministers addressed a range of developing country concerns 
regarding the implementation of previous WTO agreements, primarily through 
undertaking further work in WTO committees, although some will be addressed in 
negotiations where they have been specifically mandated. Comments are invited on 
the work on implementation, recognising that by the end of 2002, the Trade 
Negotiations Committee will receive reports for appropriate action. 

4. Other Issues 

Other issues 


Comments are welcome on other issues that respondents believe would be appropriate 
to raise with respect to the negotiations, including the work assigned to the General 
Council on trade, debt and finance; trade and transfer of technology; and the work 
program on electronic commerce. The Doha Declaration provides that WTO 
members will maintain their current practice of not imposing customs duties on 
electronic transmissions until the Fifth Ministerial Conference in 2003. 
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misunderstandings 
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10 common misunderstandings 
about the 

The debate will probably never end. People nave different views of 
the pros and cons of the WTO's "multilateral" trading system Indeed, one 
of the most important reasons for having :ne system is to serve as a 
forum for countries to thrash out their differences on trade issues 
Individuals can participate , not directly, but through their governments 

However ; it is important for the debate to be based on a proper under¬ 
standing of how the system works This booklet attempts to clear up 
10 common misunderstandings 

The 10 misunderstandings 

1 The WTO dictates policy 

2 The WTO is for free trade at any cost 

3 Commercial interests take priority over development 

4. . and over the environment 

5 .. and over health and safety 

6. The WTO destroys jobs. worsens poverty 

7. Small countries are powerless in the VfTO 

8. The WTO is the tool of powerful lobbies 

9 Weaker countries are forced to join the WTO 

10 The WTO is undemocratic 



1 . 

The WTO dictates governments policies 


Not true: The WTO does not tell 
governments how to conduct their 
trade policies. Rather, it s a member- 
driven" organization. 

That means: 

• the rules of the WTO system are 
agreements resulting from 
negotiations among member 
governments, 



* the rules are ratified by all merroers 1 
parliaments, and 

• decisions taken in the WTO are 
generally made by consensus among 
all members. 

In other words, decisions taken in the 
WTO are negotiated, accountable and 
democratic. 

The only occasion when a WTO body 
can have a direct impact on a 
government's policies is when a 
dispute is brought to the WTO ana if 
that leads to a ruling by the Dispute 
Settlement Body (which consists c ; all 
members) Normally the Dispute 
Settlement Body makes a ruling by 


adopting the findings of a panel of 
experts or an appeal report. 

Even then, the scope of the rulings 
narrow it is simply a judgementci 
interpretation of whether a 
government has broken one of he 
WTO’s agreements—agreements lb 
the infringing government had toll 
accepted If a government has broke 
a commitment it has to conform, 

In all other respects, the WTO does 
not dictate to governments to adof 
or drop certain policies. 

As for the WTO Secretariat, it simp) 
provides administrative and techmce 
support for the WTO and its 
members 

In fact it's the governments who 
dictate to the WTO 


The WTO is member-driven 


It tells governments what to do 




The WTO is for free trade at any cost 


Not true: It's really a question of 
wnat countries are willing to barqam 
vVitri eacn other 

Yes, one ot the principles of the WTO 
system is for countries to lower their 
trade barriers and to ailow trade to 
flow more freely After all, countries 
benefit from the increased trade that 
results from lower trade barriers 

But just how low those barriers should 
go is something member countries 
bargain with each other Their 


negotiating positions depend on how 
ready they feel they are to lower the 
barriers, and on what they want to 
obtain from other members in return 

The WTO's role is to provide the 
forum for negotiating liberalization It 
also provides the rules for how 
liberalization can take place 

The rules written into the agreements 
allow barriers to be lowered gradually 
so that domestic producers can adjust 


They nave special p r ovisions that take 
into account the situations that 
deve*oping countries face. They also 
spe i out when ana now governments 
can Drotect their domestic producers, 
for example from imports that are 
consiaered to have unfairly low prices 
because of subsidies or "dumping". 
He r e. the objective s fair trade. 

Just as important as freer trade— 
pemaps more impoiant—are other 
principles of the WTO system For 
example non-discrmination, and 
maxing sure the conditions for trade 
are stable, predicted e and trans¬ 
parent 



It all depends on what 
countries want to bargain 


The WTO is blindly for free trade 


3 



The WTO is only concerned about commercial interests. 
This takes priority over development. 


Not true: The WTO agreements are 
full of provisions taking the interests 
of development into account. 

Underlying the WTO's trading system 
is the fact that freer trade boosts 
economic growth and supports 
development In that sense, commerce 
and development are good for each 
other. 

At the same time, whether or not 
developing countries gam enough 
from the system is a subject of 


continuing debate >n the WTO But 
that does not mean to say the system 
offers nothing for these countries. Far 
from it. The agreements include many 
important provisions that specifically 
take developing countries’ interests 
into account. 

Developing countries are allowed 
more time to apply numerous 


provisions of the WTO agreements 
Least-developed countries receive 
special treatment, including 
exemption from many provisions. 

The neeas of development can also be 
used to justify actions that might not 
normally be alloweo under the 
agreements, for example government, 
giving certain subsidies 


Sustainable deveiopm 
is a principal objective 



It ignores economic development 
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In the WTO, commercial interests take priority over 
environmental protection. 


Not true: Many provisions take 
environmental concerns specifically 
into account 

The preamble of the Marrakesh 
Agreement Establishing the World 
Trade Organization includes among its 
objectives, optimal use of the world's 
resources, sustainable development 
and environmental protection 

This is backed up in concrete terms by 
a range of provisions in the WTO’s 
rules Among the most important are 
umbrella clauses (such as Article 20 of 
the General Agreement on Tariffs and 
Trade) which allow countries to take 
actions to protect human, animal or 
plant life or health, and to conserve 
exhaustible natural resources. 

Seyona the broad principles, specific 
agreements on specific subjects also 
take environmental concerns into 
account Subsidies are permitted for 
environmental protection 
Environmental objectives are 


recognized specifically in the WTO 
agreements dealing with product 
standards, food safety, intellectual 
property protection, etc. 

In addition, the system and its rules 
can help countries allocate scarce 
resources more efficiently and less 
wastefully. For example, negotiations 
have led to reductions in industrial 
and agricultural subsidies, which in 
turn reduce wasteful over-production 

A recent ruling on a dispute brought 
to the WTO (an appeals report in a 
case about shrimp imports and the 
protection of sea turtles) has 
reinforced these principles WTO 
members can, should and do take 
measures to protect endangered 
species and to protect the 
environment in other ways, the report 
says 

What's important in the WTO's rules is 
that measures taken to protect the 
environment must not be unfair For 


example, they must not discriminate. 
You cannot be lenient with your own 
producers and at the same time be 
strict with foreign goods and services 
Nor can you discriminate between 
different trading partners This point 
was also reinforced in the recent 
dispute ruling. 

Also important is the fact that it's not 
the WTO's job to set the international 
rules for environmental protection 
That's the task of the environmental 
agencies and conventions 

An overlap does exist between 
environmental agreements and the 
WTO—on trade actions (such as 
sanctions or other import restrictions) 
taken to enforce an agreement. So far 
there has been no conflict between the 
WTO's agreements and the international 
environmental agreements. 


It doesn't care about the environment 
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The WTO dictates to governments on issues such as food safety , 
and human health and safety. Again commercial interests override. 


Not true: The agreements were 
negctated Dv WTO member 
governments, and therefore the 
agreements reflect their concerns 

Key c‘a uses in the agreements (such 
as GATT Art 20) specifically allow 
governments to take actions to 
protect human, anamal or plant life or 
health But these actions are 
disciplined, for example to prevent 
them bemg used as an excuse for 
protectng domestic producers— 
protectionism in disguise 

Some of the agreements deal in 
gpreater detail with product standards, 
with health and safety for food 
and other products made from 
animais and plants The purpose is to 
Mend governments' rights to ensure 
the safety of their citizens 

At the same tme, the agreements are 
also designed to prevent governments 
setting reguat ons arbitrarily in a way 
that dfscrim,nates against foreign 


goods and services. Safety regulations 
must not be protectionism in disguise 

One criterion for meeting these 
objectives is to base regulations on 
scientific evidence or on 
internationally recognized standards 

Again, the WTO does not set the 
standards itself In some cases other 
international agreements are 
identified in the WTO's agreements 
One example is Codex Almnentanus, 
which sets recommended standards 
for food safety and comes under the 


Safety concerns are 
built into the WTO 
agreements 


UN Food and Agriculture 
Organization (FAO) and World Health 
Organization (WHO) 

But there is no compulsion to comply 
even with internationally negotiated 
standards such as those of Codex 
Alimentarius Governments are free to 
set their own standards provided they 
are consistent, are not arbitrary, and 
do not discriminate 



It obstructs health and safety regulations 




The WTO destroys jobs, widens the gap between rich and poor. 


Not true: The accusation is inaccurate 
and simplistic Trade can be a 
powerful force for creating jobs and 
reducing poverty Often it does just 
that Sometimes adjustments are 
necessary to deal with job losses, and 
here the picture is complicated In any 
case, the alternative of protectionism 
is not the solution Take a closer look 
at the details 

The relationship between trade and 
employment is complex Freer-flowing 
and more stable trade boosts 
economic growth It has the potential 
to create jobs, it can help to reduce 
poverty, and frequently it does both 

The biggest beneficiary is the country 
that lowers its own trade barriers. The 
countries exporting to it also gain, but 
less In many cases, workers in export 
sectors enjoy higher pay and greater 
job security 

However, producers and their workers 
who were previously protected clearly 
face new competition when trade 
barriers are lowered Some survive by 
becoming more competitive. Others 
don't Some adapt quickly (for 
example by finding new employment), 
others take longer. 

In particular, some countries are better 
at making the adjustments than 


others. This is partly because they 
have more effective adjustment 
policies. Those without effective 
policies are missing an opportunity 
because the boost that trade gives to 
the economy creates the resources 
that help adjustments to be made 
more easily 

The WTO tackles these problems in a 
number of ways In the WTO, 
liberalization is gradual, allowing 
countries time to make the necessary 
adjustments. Provisions in the 
agreements also allow countries to 
take contingency actions against 
imports that are particularly 
damaging, but under strict disciplines. 

At the same time, liberalization under 
the WTO is the result of negotiations. 
When countries feel the necessary 
adjustments cannot be made, they 
can and do resist demands to open 
the relevant sections of their markets. 

There are also many other factors 
outside the WTO’s responsibility that 
are behind recent changes in wage 
levels. 

Why for example is there a widening 
gap in developed countries between 
the pay of skilled and unskilled 
workers 7 According to the OECD, 
imports from low-wage countries 


account for only 10-20% of wage 
changes in developed countries. Much 
of the rest is attributable to "skill- 
based technological change". In other 
words, developed economies are 
naturally adopting more technologies 
that require labour with higher levels 
of skill. 

The alternative to trade—protection— 
is expensive because it raises costs 
and encourages inefficiency. 

According to another OECD 
calculation, imposing a 30% duty on 
imports from developing countries 
would actually reduce US unskilled 
wages by 1% and skilled wages by 
5%. Part of the damage that can be 
caused by protectionism is lower 
wages in the protectionist country. 

At the same time, the focus on goods 
imports distorts the picture. In 
developed countries, 70% of 
economic activity is in serv/ces, where 
the effect of foreign competition on 
jobs is different—if a foreign 
telecommunications company sets up 
business in a country it may employ 
local people, for example. 

Finally, while about 1.5 billion people 
are still in poverty, trade liberalization 
since World War II has contributed to 
lifting an estimated 3 billion people 
out of poverty. 


It destroys jobs 
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Small countries are powerless in the WTO 


Not true: Small countries would be 
weaker without the WTO The WTO 
increases their bargaining power 

In the WTO trading system, everyone 
has to follow the same rules. 

As a result, in the WTO's dispute 
settlement procedure, developing 
countries have successfully challenged 


some actions taken by developed 
countries Without the WTO, these 
smaller countries would have been 
powerless to act against their more 
powerful trading partners 

At the same time, the rules are the 
result of multilateral negotiations 
(i.e. negotiations involving all 
members of GATT, the WTO's 


predecessor) The most recent 
negotiation, the Uruguay Round 
0986-94), was only possible because 
developed countries agreed to reform 
trade in textiles and agriculture—both 
issues were important for developing 
countries 



Everyone has to follow 
the same rules 


say 


The weak have no 










The WTO is the tool of powerful lobbies 


Not true: The WTO system offers 
governments a means to reduce the 
mtluence of narrow vested interests 

This is a natural result of the 
"rounds" type of negotiation 
(i e negotiations that encompass 
a broad range of sectors) 

The outcome of a trade round has 
to be a balance of interests 


Governments can find it easier to 
reject pressure from particular 
lobbying groups by arguing that it 
had to accept the overall package in 
the interests of the country as a 
whole. 

® A related misunderstanding is about 
the WTO's membership The WTO is 
an organization of governments 


The private sector, non-governmental 
organizations ana other lobbying 
groups do not participate in WTO 
activities except in special events such 
as seminars and symposiums. 

They can only exert their influence 
on WTO decisions tnrough their 
governments 


The WTO is prey to vested interests 



Weaker countries have no choice, they are forced to join the WTO 


Not true: Most countries do feel that 
it s better to be in the WTO system 
than to be outside it That's why the 
Tt of countries negotiating 
membership includes both large and 
small trading nations 

The reasons are positive rather than 
negative They lie in the WTO's key 
principles, such as non-discrimination 
and transparency By joining the 


WTO, even a small country 
automatically enjoys the benefits that 
all WTO members grant to each 
other 

The alternative would be to negotiate 
bilateral trade agreements with each 
trading partner. That could even 
include regularly negotiating the 
regular renewal of commitments to 
treat trading partners as equals. 


For this, governments would need 
more resources, a serious problem for 
small countries And in bilateral 
negotiations smaller countries are 
weaker 

By joining the WTO, small countries 
can also increase their bargaining 
power by forming alliances with other 
countries that have common interests. 


Small countries join against their will 




The WTO is undemocratic 


Not true: Decisions in the WTO are 
generally by consensus In principle, 
that's even more democratic than 
majority rule because everyone has to 
agree 

It would be wrong to suggest that 
every country has the same 


bargaining power Nevertheless, the 
consensus rule means every country 
has a voice, and every country has to 
be persuaded before it joins a 
consensus. Quite often reluctant 
countries are persuaded by being 
offered something in return 


Consensus also means every country 
accepts the decisions There are no 
dissenters 

What is more, the WTO's trade rules, 
resulting from the Uruguay Round 
trade talks, were negotiated by 
memoer governments and ratified in 
memoers' parliaments 



Decisions are by consensus. 
Agreements are ratified 
in parliaments. 


The WTO is undemocratic 
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INTRODUCTION 

1 This Note has been prepared m response to a request from the Committee on Trade and 
Enuronment for tactual background information on GATT/WTO dispute settlement practice relating 
[o the application of Article XX to environmental measures. The Note is an updated and revised 
version ot document WT/CTE/W/53/Rev. 1. An outline ot the structure of this Note is provided at the 
end of the document. The Note focuses on paragraphs (b), (d) and (g) of GATT Article XX, which 
are the three exceptions usually referred to m so-called "environmental" disputes, the latter term being 
understood in a broad sense as covering disputes relating to the protection of the environment, as 
such, and also the protection of human health. The Note is limited to environmental disputes 
involving Article XX and therefore excludes health cases brought under the Agreement on the 
Application of Sanitary and Phytosamtary Measures (SPS). 

2 The Note highlights the most important aspects of relevant panel and Appellate Body reports, 
but is not meant to interpret them. Although the Appellate Body m Japan — Alcoholic Beverages 
rejected the panel's approach that "panel reports adopted by the GATT CONTRACTING PARTIES 
and the WTO Dispute Settlement Body constitute subsequent practice in a specific case" 1 as the 
phrase "subsequent practice” is used in Article 31(3)(b) of the Vienna Convention on the Law of 
Treaties (the "Vienna Convention"), 2 the Appellate Body held that: 

Adopted panel reports are an important part of the GATT acquis. They are often 
considered by subsequent panels. They create legitimate expectations among WTO 
Members, and, therefore, should be taken into account where they are relevant to any 
dispute. However, they are not binding, except with respect to resolving the 
particular dispute between the parties to that dispute". 3 

In the same case, the Appellate Body agreed with the panel finding that unadopted panel reports had 
no binding effects but could nevertheless serve as "useful guidance”. 4 Furthermore, in the US ~ 


Japan - Taxes on Alcoholic Beverages (hereinafter Japan - Taxes on Alcoholic Beverages ), Panel 
eport adopted on 1 November 1996, as modified by the Appellate Body Report, WT/DS8,10,1 UR, para. 6.10. 

Vienna Convention on the Law of Tieaties, 23 May 1969, 1 155 UNTS 331; 8 International Legal 
Itituiah m. Article 31 on "General rule of interpretation" reads as follows: 

" I. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose. 

- The context for the purpose of the interpretation of a treaty shall comprise, in addition to 
he text, including its preamble and annexes: 

(a) any agreement relating to the treaty which was made between all the parties in 
connexion with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in connexion with the 

conclusion of the treaty and accepted by the other parties as an instrument related 
to the treaty 

3. There shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the interpretation of 
tne treaty or the application of its provisions; 

(b) any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation; 

(c) any relevant rules of international law applicable in the relations between the 
parties. 

1 4 Am C - 1 TTf Sha l‘ be glven t0 a lerm if ‘‘ is established that the parties so intended." 

: November 1996 in WTO eV ^f es ' WT/DS8,10,11/AB/R, Appellate Body report, adopted on 

P 108. Dls P ute Settlement Reports 1996 (hereinafter DSR 1996), volume I, Geneva, 1998, 

Japan-Alcohohc Beverages , Panel Report, para. 6.10 and Appellate Body Report, p. 108. 
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Shrimp (Article 21.5) case,' the Appellate Body held that its reasoning m Japan - Alcohni 
beverages on the GATT acquis "applies to adopted Appellate Body Reports as well". 0 

3 Under the GATT, six panel proceedings involving an examination ot environmental measure 
or human health-related measures under Article XX have been completed (US - Canadian Tim 
Canada - Salmon and Herring* Thailand - Cigarettes , 9 US - Tuna (Mexico 9, 10 US - Tuna (EEC) 
and US - Automobiles 12 ). Out of the six reports, three remained unadopted ( US - Tuna (Mexico j, (\ 
- Tuna (EEC) and US - Automobiles). So far, under the WTO, three disputes led to the adoption o: 
panel and Appellate Body reports (US — Gasoline, ' US — Shi imp and EC — Asbestos ) including 
one case (US - Shrimp) followed by a procedure under Article 21.5 of the Understanding on Rule 
and Procedures Governing the Settlement of Disputes ("DSU") (referred to hereinafter as US-Shim? 
(Article 21.5)). A brief description of the relevant facts of each case is provided m the Annex. 

4. The relevant text of Article XX of GATT 1994 reads as follows: 

"Subject to the requirement that such measures are not applied m a manner which 
would constitute a means of arbitrary or unjustifiable discrimination between 
countries where the same conditions prevail, or a disguised restriction on 
international trade, nothing m this Agreement shall be construed to prevent the 
adoption or enforcement by any Member of measures: 

(...) 

(b) necessary to protect human, animal or plant life or health; 

(...) 

(d) necessary to secure compliance with laws or regulations which are not 

inconsistent with the provisions of this Agreement, including those relating to 
customs enforcement, the enforcement of monopolies operated under paragraph 4 ot 
Article II and Article XVII, the protection of patents, trade marks and copyrights, and 
the prevention of deceptive practices; 


United States — Import Prohibition of Certain Shrimp and Shrimp Products , Recourse to Article 21 
by Malaysia (hereinafter US — Shrimp (Article 21 5)), Appellate Body Report and Panel Report, adopted or 
21 November 2001, WT/DS58/AB/RW. 

b Ibid., Appellate Body Report, para. 109. 

United States — Prohibition of Imports of Tuna and Tuna Products from Canada (hereinafter tS 
Canadian Tuna), adopted on 22 February 1982, BISD 29S/91. 

Canada — Measures Affecting Exports of Unprocessed Herring and Salmon (hereinafter Cm nub 
Salmon and Herring), adopted on 22 March 1988, BISD 35S/98. 

Thailand — Restrictions on Impot tation of and Internal Taxes on Cigarettes (hereinafter Thmlmd 
Cigarettes), adopted on 7 November 1990, BISD 37S/200 

United States - Restrictions on Imports of Tuna (hereinafter US - Tuna (MexicoJ), circulated t 
3 September 1991, not adopted, DS 21/R. 

United States - Restrictions on Imports of Tuna, circulated on 16 June 1994, not adopted, DS2<> 
(hereinafter US - Tuna (EEC)). 

United States - Taxes on Automobiles (heremafter US - Automobiles), circulated 
1 1 October 1994, not adopted, DS31/R. 

Lnited States — Standards for Reformulated and Conventional Gasoline (hereinafter US — Gasolm 
Appellate Body Report and Panel Report, adopted on 20 May 1996, WT/DS2/R and WT/DS2/AB/R. 
cl , Un T d ~ lm P° n Prohibition of Certain Shrimp and Shrimp Products (hereinafter U 

rtmp). Appellate Body Report and Panel Report adopted on 6 November 1998, WT/DS58. 

.. - Communities - Measures AJfecting Asbestos and Asbestos-Containing Froth 

(herematter EC - Asbestos), Appellate Body Report and Panel Report, adopted on 5 April 2001, WT/DS135. 
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(g) relating to the conservation of exhaustible natural resources if such 

measures are made effective in conjunction with restrictions on domestic production 
or consumption; 

( 

5. The structure of this Note is based upon the approach followed both by panels and by the 
Appellate Body in addressing a defence under Article XX. Part II introduces some preliminary issues 
of specific concern to the application of Article XX, namely the burden of proof, the sequence of steps 
and the policy choice. The following two parts address a defence under Article XX which is two- 
tiered - the challenged measure must meet the cntena of one of the Article XX exceptions and the 
measure must pass the requirements of the introductory clause. Part III details the process of applying 
an Article XX exception, i.e. the identification of the policy pursued by the measure and the 
compliance with the specific requirements under Article XX(b), (d), and (g). Finally, Part IV 
addresses the conditions a measure has to meet to comply with the introductory clause of Article XX. 

II. PRELIMINARY ISSUES 

A. BURDEN OF PROOF 

6 As set out in the Appellate Body report on US - Wool Shins and Blouses , and recalled by 
subsequent reports of panels and of the Appellate Body, the burden of proof rests upon the party, 
whether complaining or defending, who asserts the affirmative of a particular claim or defence. If 
that party adduces evidence sufficient to raise a presumption that what is claimed is true, the burden 
then shifts to the other party, who will fail unless it adduces sufficient evidence to rebut the 
presumption. I(> It implies that the complaining party will be required to make a prima facie case of 
violation of the relevant provisions of the WTO Agreement. 

7, The Appellate Body m US - Wool Shirts and Blouses asserted that Avrticle XX contains 
"limited exceptions from obligations under certain other provisions of the GATT 1994, not positive 
rules establishing obligations in themselves". 17 Article XX is an example of provisions which are in 
the nature of "affirmative" defences and the Appellate Body noted further that "it is only reasonable 
that the burden of establishing such a defence should rest on the party asserting it". 18 Such provisions 
are invoked by the party complained against and are considered by the panel only once it has 
determined a violation of some other provisions. 

8. In the US - Gasoline case, the Appellate Body found that the burden of showing that a 
measure complies with the requirements of the introductory clause of Article XX falls on the 
defending party, even after that party has established that the measure qualifies under one of the 
subheadings of Article XX. Therefore a party invoking an exception under Article XX has to prove: 


See United States - Measure Affecting Imports of Woven Wool Shirts and Blouses from India 
WT eina ^ er ^ ~~ ^ 00 1 Shirts and Blouses ), Appellate Body Report, adopted on 23 May 1997, 
DS/33/AB/R, m WTO, Dispute Settlement Reports 1997 (hereinafter DSR 1997), volume 1, Geneva, 2000, 
P -35. This ruling has been applied by the Appellate Body in inter alia : India - Patent Protection for 
narmaceutical and Agricultural Chemical Products , WT/DS50/AB/R adopted on 19 December 1997, 
paras. 73-75, European Communities Measures Concerning Meat and Meat Products (Hormones), 
TDS26/AB/R, WT/DS48/AB/R, adopted on 16 January 1998, para. 98; India - Quantitative Restrictions on 
mports of Agricultural, Textile and Industrial Products , WT/DS90/AB/R, adopted on 23 August 1999, 
para 4, and by the Panel in EC — Asbestos , para. 8.177. 

p ^ ^ ~ W°°l Shirts and Blouses, Appellate Body Report, in DSR 1997, volume 1, Geneva, 2000, 

18 Ibid., p. 335. 
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first, that the inconsistent measure comes within the scope of one exception and, second, that tb 
measure complies with the chapeau of Article XX. In addition, the Appellate Body indicated that the 
latter is more difficult to prove than the former. The Appellate Body stated: 

"The burden of demonstrating that a measure provisionally justified as being within 
one of the exceptions set out m the individual paragraphs of Article XX does not, m 
its application, constitute abuse of such exception under the chapeau, rests on the 
party invoking the exception. That is, of necessity, a heavier task than that involved 
in showing that an exception, (...) encompasses the measure at issue". 1 

B. Sequence of Steps 

1. General sequence of steps 

9. The defending party must demonstrate that the measure (i) falls under at least one of the ten 
exceptions - paragraphs (a) to (j) - listed under Article XX, and (li) satisfies the requirements of the 
preamble, i.e. is not applied in a manner which would constitute "a means of arbitrary or unjustifiable 
discrimination between countries where the same conditions prevail", and is not "a disguised 
restriction on international trade". These are cumulative requirements. In the US - Gasoline case 
the Appellate Body presented a two-tiered test under Article XX, as follows: 

"In order that the justifying protection of Article XX may be extended to it, the 
measure at issue must not only come under one or another of the particular exceptions 
- paragraphs (a) to (j) - listed under Article XX; it must also satisfy the requirements 
imposed by the opening clauses of Article XX. The analysis is, in other words, two- 
tiered: first, provisional justification by reason of charactenzation of the measure 
under [one of the exceptions]; second, further appraisal of the same measure under 
the introductory clauses of Article XX". 20 

10. In the US - Shrimp case, the Appellate Body disagreed with the panel that had started it- 
analysis with the chapeau of Article XX and had reasoned that"(...) as the conditions contained in the 
introductory provision apply to any of the paragraphs of Article XX, it seems equally appropriate to 
analyse first the introductory provision of Article XX". 21 The Appellate Body said: 

"The sequence of steps indicated above [reference to the US - Gasoline case, see 
above] in the analysis of a claim of justification under Article XX reflects, not 
inadvertence or random choice, but rather the fundamental structure and logic ot 
Article XX. The Panel appears to suggest, albeit indirectly, that following the 
indicated sequence ot steps, or the inverse thereof, does not make any difference. To 
the Panel, reversing the sequence set out in the United States - Gasoline 'seems 
equally appropriate', [footnote omitted] We do not agree". 22 

The task ot interpreting the chapeau so as to prevent the abuse or misuse of the 
specific exemptions provided tor in Article XX is rendered very difficult, if indeed it 
remains possible at all, where the interpreter (like the Panel in this case) has not first 
identihed and examined the specific exception threatened with abuse. The standards 
established in the chapeau are, moreover, necessarily broad in scope and reach (...). 


VS - Gasoline, Appellate Body Report, DSR 1996 p 21 
^ Ibid., pp. 20-21. ' 

VS-Shrimp , Panel Report, para. 7.28. 
t S ~ Shrimp, Appellate Body Report, para. 119. 
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When applied in a particular case, the actual contours and contents of these standards 
will vary as the kind of measure under examination vanes ". 23 

It does not follow from the fact that a measure falls within the terms of 
Article XX(g) that that measure also will necessarily comply with the requirements of 
the chapeau ".' 4 

1 This sequence of steps is now part of both panel and Appellate Body practice. In the EC- 
Uhcstos case, for instance, the panel observed: 


"In accordance with the approach noted by the Panel in United States - Gasoline and 
the Appellate Body m United States - Import Prohibition of Certain Shrimp and 
Shrimp Products, we will first examine whether the measure falls within the scope of 
paragraph (b) of Article XX, the provision expressly invoked by the 
European Communities. If we decide that it does, we will consider whether, m its 
aoDlication, the Decree satisfies the conditions of the introductory clause of 
Article XX " 25 

2. Specific sequence of steps 

12. As noted above, the party invoking Article XX bears the burden of proving that the contested 
measure meets the requirements contained m that provision. 

(a) Under Article XX(b) 

13. Under paragraph (b), the panel, in US - Gasoline , determined that this demonstration includes 
the following steps: 

"(1) [T]hat the policy in respect of the measures for which the provision was 
invoked fell within the range of policies designed to protect human, animal or 
plant life or health; 

( 2 ) that the inconsistent measures for which the exception was being invoked 
were necessary to fulfil the policy objective; and 

(3) that the measures were applied in conformity with the requirements of the 
introductory clause of Article XX ". 26 

(b) Under Article XX(d) 

14. In the Korea - Various Measures on Beef case, the Appellate Body noted that the party 
invoking paragraph (d) had to demonstrate the following steps: 

"For a measure, otherwise inconsistent with GATT 1994, to be justified provisionally 
under paragraph (d) of Article XX, two elements must be shown. First, the measure 
must be one designed to 'secure compliance' with laws or regulations that are not 
themselves inconsistent with some provision of the GATT 1994. Second, the 
measure must be 'necessary' to secure such compliance. A Member who invokes 


* 3 Ibid., para. 120 . 

Ibid., para. 149. 

paras 5 U 5 28~ ^ ane ^ R e P ort , para. 8.167. See also US - Shrimp (Article 21.5), Panel Report, 

‘ 6 US- Gasoline , Panel Report, para. 6.20. See also US- Tuna (EEC), para. 5.29. 
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Article XX(d) as a justification has the burden of demonstrating that these two 
requirements are met". -7 

(c) Under Article XX( g) 

15. Finally, under Article XX(g), the Appellate Body in US - Shrimp followed a three-step 
analysis: 

(1) The measure at issue is "a measure concerned with the conservation of 
'exhaustible natural resources' within the meaning of Article XX(g)"; - 

(2) "Article XX(g) requires that the measure sought to be justified be one which 
'relates] to' the conservation of exhaustible natural resources"; 29 and 

(3) The measure at issue is "a measure made effective m conjunction with restrictions 
on domestic production or consumption"/ 0 

C. The Policy Choice 

16. None of the Appellate Body and panel reports questioned the environmental or health polio, 
choices made by governments. Already m the US - Tima (Mexico) case, the panel observed that i; 
was the measure and not the policy goal that had to meet the requirements under Article XX. The 
panel noted that: 


'"The conditions set out in Article XX(g) which limit resort to this exception, namely 
that the measures taken must be related to the conservation of exhaustible natural 
resources, and that they do not 'constitute a means of arbitrary or unjustifiable 
discrimination ... or a disguised restriction on international trade' refer to the trade 
measure requiring justification under Article XX(g), not however to the conservation 
policies adopted by the contracting party". 31 

1 1 . Moreover, in the US — Gasoline case, the panel underlined that: 

[I]t was not its task to examine generally the desirability or necessity of the 
environmental objectives of the Clean Air Act or the Gasoline Rule. Its examination 
was confined to those aspects of the Gasoline Rule that had been raised by the 
complainants under specific provisions of the General Agreement. Under the 
General Agreement, WTO Members were free to set their own environmental 
objectives, but they were bound to implement these objectives through measures 
consistent with its provisions, notably those on the relative treatment of domestic and 
imported products". 32 


In the same case, the Appellate Body stated as follows: 


it is of some importance that the Appellate Body point out what this [the Appellate 
Body s finding] does not mean. It does not mean, or imply, that the ability of any 


- Korea ~ Measures Affecting Imports of Fresh. Chilled ami Frozen (Hereinafter Korea - Tanoa' 
panT l*"’ ^ ^T)S16TAB R, WT/DS169/AB/R, Appellate Body Report, adopted on 10 January 2001 


US - Shrimp. Appellate Body Report, para. 127. 

Ibid , para. 135. 

3-0 i * 

Ibid , paras. 143-145. 

12 ^ ” ’^ na (Mexico), Panel Report, unadopted, para. 5.32. 

“ US - Gasoline , Panel Report, para. 7.1. See also para. 6.22. 
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WTO Member to take measures to control air pollution or, more generally, to protect 
the environment, is at issue. That would be to ignore the fact that Article XX of the 
General Agreement contains provisions designed to permit important state interests - 
including the protection of human health, as well as the conservation of exhaustible 
natural resources - to find expression. The provisions of Article XX were not 
changed as a result of the Uruguay Round of Multilateral Trade Negotiations. 

Indeed, in the preamble to the WTO Agreement and in the Decision on Trade and 
Environment , [footnote omitted] there is specific acknowledgement to be found about 
the importance of coordinating policies on trade and the environment. WTO 
Members have a large measure of autonomy to determine their own policies on the 
environment (including its relationship with trade), their environmental objectives 
and the environmental legislation they enact and implement. So far as concerns the 
WTO, that autonomy is circumscribed only by the need to respect the requirements of 
the General Agreement and the other covered agreements ". 33 

19 . In the EC - Asbestos case, the Appellate Body asserted clearly that it was each WTO 
Member's "(...) right to determine the level of protection of health that [it] considers] appropriate in a 
mven situation ". 34 Accordingly, the Appellate Body did not question France's goal of reducing the 
spread of asbestos-related health risks to zero. The Appellate Body also ruled that "there is no 
requirement under Article XX(b) of the GATT 1994 to quantify , as such, the risk to human life or 
health ". 15 Similarly, m the Australia - Salmon case, the Appellate Body asserted that the "'appropriate 
level of protection' established by a Member and the '(...) measure' have to be clearly distinguished, 
(footnote omitted] They are not one and the same thing. The first is an objective , the second is an 
instrument chosen to attain or implement that objective ", 36 

20. In the US - Gasoline case, the panel found that it was the inconsistency of the measure with 
the GATT 1994 (the imported gasoline was treated less favourably than domestic gasoline) that 
requires justification under Article XX and not the policy goal (the protection of the environment or 
of public health, for instance). The Appellate Body reversed this panel's finding and found that the 
panel erred in law in referring to the inconsistency of the measure instead of the measure at issue. 
The Appellate Body held: 

"The result of this analysis is to turn Article XX on its head. (...) The chapeau of 
Article XX makes it clear that it is the 'measures' which are to be examined under 
Article XX(g), and not the legal finding of 'less favourable treatment "’. 37 

Ill. APPLICATION OF THE EXCEPTIONS UNDER ARTICLE XX 

21. The first step in the application of Article XX exceptions is to identify whether the policy 
pursued through the measure falls within the range of policies designed either to protect human, 
animal or plant life or health, or to secure compliance with laws or regulations which are not 
inconsistent with the provisions of the GATT 1994, or to conserve exhaustible natural resources 
(Section A). The second step consists of determining whether the specific requirements under Article 
XX(b), (d) and (g) are met. This examination comprises either the elements of "necessary" for 
paragraphs (b) and (d) (Section B), or of "relating to" and "in conjunction with" for paragraph (g) 
(Section C) 


34 ^- Gasoline, Appellate Body Report, DSR 1996, p. 28. 

EC - Asbestos, Appellate Body Report, para. 168. 

I Ibid., para. 167. 

WT nsi ,,A ustra l la - Measures affecting importation of Salmon (Hereinafter Australia - Salmon), 
37 /AB/ R' Appellate Body Report, adopted on 20 October 1998, para. 200. 

US - Gasoline , Appellate Body Report, DSR 1996, p. 15. 
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A. Identification of the policy pursued through the measure 

1. Protecting human, animal or plant life or health under Article XX(b) 

22. In the Thailand - Cigarettes case, the panel acknowledged, m accordance with the parties to 
the dispute and the expert from the World Health Organisation ("WHO"), that: 

"[S]mokmg constituted a serious risk to human health and that consequently 
measures designed to reduce the consumption of cigarettes fell within the scope of 
Article XX(b). The Panel noted that this provision clearly allowed contracting parties 
to give priority to human health over trade liberalization ". 38 

23. In the two Tuna disputes, the panel and the parties accepted - implicitly m US - Turn 
(Mexico), explicitly in US - Tuna (EEC) - 39 that the protection of dolphin life or health was a policy 
that could fall under Article XX(b): "(...) [T]he Panel noted that the parties did not disagree that the 
protection of dolphin life or health was a policy that could come within Article XX (b )". 40 

24. In the US - Gasoline case, the panel and the parties agreed that "the policy to reduce air 
pollution resulting from the consumption of gasoline was a policy within the range of those 
concerning the protection of human, animal and plant life or health mentioned in Article XX(b )". 41 

25. In the EC - Asbestos case, the panel had to provide an assessment on the health risk posed by 
chrysotile-cement products because the parties disagreed on its extent. The panel considered first that 
"[I]n principle, a policy that seeks to reduce exposure to a risk should fall within the range of policies 
designed to protect human life or health, insofar as a risk exists" 42 The panel subsequently found that 
"the evidence before it tends to show that handling chrysotile-cement products constitutes a risk to 
health 43 and that therefore "the EC ha[s] shown that the policy of prohibiting chrysotile asbestos 
implemented by the Decree falls within the range of policies designed to protect human life or 
health ". 44 The Appellate Body upheld the finding of the panel and found that "[t]he Panel enjoyed a 
margin of discretion m assessing the value of evidence, and the weight to be ascnbed to that 
evidence ", 45 and that "the Panel remained well within the bounds of its discretion in finding that 
chrysotile-cement products pose a risk to human life or health ". 46 

2. Securing compliance with laws or regulations which are not inconsistent with the 
prov isions of the GATT 1994 under Article XX(d) 

26. The panel, in the EEC - Parts and Components case, interpreted the phrase "to secure 
compliance with laws and regulations" to mean "to enforce obligations under laws and regulations', 
and not "to ensure the attainment of the objectives of the laws and regulations ". 47 The panel found 


3 * Thailand - Cigarettes, Panel Report, para. 73. 

US - Tuna (Mexico), Panel Report, unadopted, paras. 5 24-5 29 and US - Tuna (EEC), Panel Report 
unadopted, para. 5.30. 

41 CS- Tuna (EEC), Panel Report, unadopted, para 5.30. 

CS - Gasoline, Panel Report, para. 6.21. 

‘ £ C - Asbestos, Panel Report, para. 8.186. 

Ibid , para. 8 193. 

44 

Ibid, para. 8.194. 

46 ^ ~ Asbestos, Appellate Body Report, para. 161. 

^ Ibid , para. 162. 

FEC P J::rr Economc S ommum, >' - ^gulauon on Imports of Parts and Components (Hereinaft; 
tEC - Ians and Components), Panel Report, adopted on 16 May 1990. L/6657 - 37S/132. fata. 5.17. 
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that "Article XX(d) covers only measures related to the enforcement of obligations under laws or 
iemulations consistent with the General Agreement". 48 

rj i n the US - Gasoline case, the panel followed this approach. It examined whether the aspect 
of the baseline establishment methods found inconsistent with the GATT 1994 secured compliance 
with a law or regulation not inconsistent with the GATT 1994. 49 The panel observed that: 

"[Ajssummg that a system of baselines by itself were consistent with Article 111:4, the 
US scheme might constitute, for the purposes of Article XX(d), a law or regulation 
'not inconsistent' with the General Agreement. However, the Panel found that 
maintenance of discrimination between imported and domestic gasoline contrary to 
Article III.4 under the baseline establishment methods did not 'secure compliance 1 
with the baseline system. These methods were not an enforcement mechanism. They 
were simply rules for determining the individual baselines. As such, they were not 
the type of measures with which Article XX(d) was concerned". i0 (emphasis added) 

28. In US - Tuna (Mexico), the panel examined the second aspect of Article XX(d), i.e. whether 
those laws or regulations are not inconsistent with the provisions of the GATT. The panel noted: 

"Article XX(d) requires that the 'laws and regulations’ with which compliance is 
being secured be themselves 'not inconsistent' with the General Agreement. The 
Panel noted that the United States had argued that the 'intermediary nations’ embargo 
was necessary to support the direct embargo because countries whose exports were 
subject to such an embargo should not be able to nullify the embargo's effect by 
exporting to the United States indirectly through third countries. The Panel found 
that, given its finding that the direct embargo was inconsistent with the General 
Agreement, the 'intermediary nations’ embargo and the provisions of the MMPA 
[Marine Mammal Protection Act] under which it is imposed could not be justified 
under Article XX(d) as a measure to secure compliance with 'laws or regulations not 
inconsistent with the provisions of this Agreement’". 51 

29. A similar reasoning was followed in US - Tuna (EEC), where the panel, "recalling its finding 
that the measures taken under the primary nation embargo were inconsistent with Article XI: 1 of the 
General Agreement, concluded that the primary nation embargo could not, by the explicit terms of 
Article XX(d), serve as a basis for the justification of the intermediary nation embargo". 52 

30. In US - Automobiles, the panel followed the same approach; 

"The panel recalled its finding that the CAFE [Corporate Average Fuel Economy] 
measure was not a charge under Article 111:2, but a requirement under Article 111:4 
enforceable by penalty payments. The fundamental issue before the Panel, and the 
object of its finding under Article 111:4, was thus the consistency of the underlying 
CAFE requirement with the General Agreement, not that of the penalty payments as 
such. Even if the issue of the consistency of the penalty payments as such were 
examined by the Panel, such payments could not be justified under Article XX(d) 
since, contrary to the requirements of that provision, the underlying measure (the 
CAFE requirement) was itself inconsistent with the General Agreement. 


4 * Ibid., para. 5.18. 

so Gasoline , Panel Report, para. 6.33. 

Ibid. 

5 , US - Tuna (Mexico), Panel Report, unadopted, para. 5.40. 
GS- Tuna (EEC), Panel Report, unadopted, para. 5.41. 
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Accordingly, the Panel found that those aspects of the CAFE regulation found 
inconsistent with Article 111:4 could not be justified under Article XX(d)". : ’ 3 

3. Conserving exhaustible natural resources under Article XX(g) 

31. In the US - Canadian Tuna case, the panel noted that "both parties considered tuna stocks, 
including albacore tuna, to be an exhaustible natural resource in need of conservation management ".' 4 
In the Canada - Salmon and Herring case, the panel agreed with the parties that salmon and herrim: 
stocks are "exhaustible natural resources ". 53 In US - Tuna (Mexico), the parties and the panel seem to 
have implicitly agreed that dolphins are an exhaustible natural resource, whereas m US - Tuna (EEC) 
the parties disagreed as to whether dolphins should be considered as an "exhaustible natural resource" 

In the latter case, the panel, "noting that dolphin stocks could potentially be exhausted, and that the 
basis of a policy to conserve them did not depend on whether at present their stocks were depleted, 
accepted that a policy to conserve dolphins was a policy to conserve an exhaustible natural 

k 56 

resource . 

32. In US - Automobiles , the panel considered whether the CAFE regulation was a policy to 
conserve an exhaustible natural resource. The panel, "noting that gasoline was produced from 
petroleum, an exhaustible natural resource, found that a policy to conserve gasoline was within the 
range of policies mentioned in Article XXfg )". 37 

33. In the US - Gasoline case, the United States argued that clean air was an exhaustible natural 
resource since it could be exhausted by pollutants such as those emitted through the consumption ot 
gasoline. Venezuela disagreed, considenng that clean air was a "condition" of air that was renewable 
rather than a resource that was exhaustible. The panel agreed with the United States: 

"In the view of the Panel, clean air was a resource (it had value) and it was natural. It could 
be depleted. The fact that the depleted resource was defined with respect to its qualities was 
not, for the Panel, decisive. Likewise, the fact that a resource was renewable could not bean 
objection. A past panel had accepted that renewable stocks of salmon could constitute an 
exhaustible natural resource [footnote referring to Canada - Salmon and Herring] 
Accordingly, the Panel found that a policy to reduce the depletion of clean air was a policy to 
conserve a natural resource within the meaning of Article XX(g )". 58 

34. In the US — Shrimp case, the parties disagreed as to whether sea turtles could be considered 
"exhaustible nature resources" within the meaning of paragraph (g). The Appellate Body noted that 
contrary' to what the complainants had argued, the text of Article XX(g) was not limited to the 
conservation of 'mineral" or "non-living" natural resources and that living species, which are in 
principle renewable , are in certain circumstances indeed susceptible of depletion, exhaustion and 
extinction, frequently because of human activities ". 59 The Appellate Body further noted that: 

The words of Article XX(g), 'exhaustible natural resources', w r ere actually cratted 
more than 50 years ago. They must be read by a treaty interpreter in the light ot 
contemporary' concerns ot the community of nations about the protection and 
conservation of the environment. While Article XX was not modified in the 
Uruguay Round, the preamble attached to the WTO Agreement shows that the 


J4 US ~ Automobiles, Panel Report, unadopted, para. 5.67 
55 US - Canadian Tuna , Panel Report, para. 4.9. 

*,& *~ anac * a ~ Salmon and Herring , Panel Report, para. 4.4. 
r US - Tuna (EEC), Panel Report, unadopted, para. 5.13. 
sg Automobiles, Panel Report, unadopted, para. 5.57. 
US - Gasoline, Panel Report, para. 6.37. 

LS - Shrimp , Appellate Body Report, para. 128. 
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signatories to that Agreement were, m 1994, fully aware of the importance and 
legitimacy of environmental protection as a goal of national and international policy. 

The preamble of the WTO Agreement — which informs not only the GATT 1994, but 
also the other covered agreements — explicitly acknowledges ’the objective of 
sustainable development' [footnote omitted] (..,)". 60 

"From the perspective embodied m the preamble of the WTO Agreement, we note that 
the generic term 'natural resources' in Article XX(g) is not 'static' in its content or 
reference but is rather 'by definition, evolutionary' [footnote referring inter alia to 
Namibia (Legal Consequences) Advisory Opinion (1971) I.C.J. Rep., p. 31]. It is, 
therefore, pertinent to note that modem international conventions and declarations 
make frequent references to natural resources as embracing both living and non-living 

/ \M 61 

resources (...) . 

"Given the recent acknowledgement by the international community of the 
importance of concerted bilateral or multilateral action to protect living natural 
resources, and recalling the explicit recognition by WTO Members of the objective of 
sustainable development m the preamble of the WTO Agreement , we believe it is too 
late in the day to suppose that Article XX(g) of the GATT 1994 may be read as 
referring only to the conservation of exhaustible mineral or other non-living natural 
resources, [footnote omitted] Moreover, two adopted GATT 1947 panel reports 
previously found fish to be an 'exhaustible natural resource' within the meaning of 
Article XX(g) [reference to US - Canadian Tuna and Canada — Salmon and 
Herring ]. We hold that, in line with the principle of effectiveness in treaty 
interpretation [footnote omitted], measures to conserve exhaustible natural resources, 
whether living or non-living , may fall within Article XX(g)", 62 

Considering further that all of the seven recognized species of sea turtles are listed in Appendix 1 of 
the Convention on International Trade in Endangered Species of Wild Fauna and Flora ("CITES"), 63 
and that there was "a sufficient nexus between the migratory and endangered marine populations 
involved and the United States for purposes of Article XX(g)", 64 the Appellate Body concluded that 
the five species of sea turtles involved m the dispute constituted "exhaustible natural resources" 
within the meaning of Article XX(g) of the GATT 1994. 65 


I hid , para. 129. 

^ Ibid , para. 130. 

Ibid , para. 131. 

(>i Ibid , para. 132. 

64 Ibid , para. 133. 

In this context, it is worth observing that in US - Shrimp and in US - Shrimp (Article 21.5), neither 
the panel nor the Appellate Body referred to the approach of US - Tuna (Mexico) and US - Tuna (EEC). In 
these two unadopted reports, the panel addressed the question of the extra-jurisdictional application of 
Article XX. In US - Tuna (EEC), the panel looked at the negotiating history of Article XX(b) and (g) and found 
that the statements and drafting changes made during the negotiation of the Havana Charter and the 
eneral Agreement did not clearly support any particular contention of the parties with respect to the location of 
the living thing to be protected under Article XX (b) [and (g)]" (paras. 5.20 and 5.33) and further observed that 
wither the GATT nor "general international law" prohibited in principle measures related to things or matters 
ocated outside a country's own territory. The panel also noted that the text of both Article XX(b) and 
■ nic e XX(g) did "not spell out any limitation on the location" of the living things to be protected and of the 
the^ Stl ^ e natura l resources to be conserved (paras. 5.15 and 5.31). It stated that it "could not (...) be said that 
eneral Agreement proscribed in an absolute manner measures that related to things or actions outside the 
erruorial jurisdiction of the party taking the measure" (para. 5.16). 



WT/CTE/W/203 
Page 14 


B. Necessity Test under Article xx(b) and (d) 

35. Paragraphs (b) and (d) of Article XX both require the performance of what has been 
commonly refered to as a "necessity test": measures must be necessary either "to protect human 
animat or plant life or health" or to "secure compliance with laws or regulations". In Thailand- 
Cigarettes , the panel concluded that the term "necessary" had the same meaning under paragraphs (bi 
and (d): 


"The Panel could see no reason why under Article XX the meaning of the term 
'necessary' under paragraph (d) should not be the same as in paragraph (b). In both 
paragraphs the same term was used and the same objective intended: to allow 
contracting parties to impose trade restrictive measures inconsistent with the General 
Agreement to pursue overriding public policy goals to the extent that such 
inconsistencies were unavoidable. The fact that paragraph (d) applies to 
inconsistencies resulting from the enforcement of GATT-consistent laws and 
regulations while paragraph (b) applies to those resulting from health-related policies 
therefore did not justify a different interpretation of the term 'necessary'"- 66 

36. The examination ot whether or not a measure is "necessary" under paragraphs (b) and (d) has 
proved to be a crucial step m panel practice. The "necessity test" was first defined for paragraph (d) 
m the US - Section 337 case. A similar approach was followed for paragraph (b) in the Thailand - 
Cigarettes case. In these two cases, a requirement of so-called "least-trade restrictiveness" was 
established to decide whether a measure was "necessary" under Article XX(b) and (d). In its report on 
US - Section 337 , the panel indicated that concerning Article XX(d) it needed to be determined 
whether a GATT-consistent alternative could have been employed: 

It was clear to the Panel that a contracting party cannot justify a measure 
inconsistent with another GATT provision as 'necessary'm terms of Article XX(d) if 
an alternative measure which it could reasonably be expected to employ and which is 
not inconsistent with other GATT provisions is available to it. By the same token, in 
cases where a measure consistent with other GATT provisions is not reasonably 
available, a contracting party is bound to use, among the measures reasonably 
available to it, that which entails the least degree of inconsistency with other GATT 
provisions". ' (emphasis added) 

3 7. The panel in the Thailand - Cigarettes case borrowed the "least-trade restrictive" requirement 

from the US - Section 337 panel report. The panel defined the test of "necessity" applicable under 
Article XX(b) as follows: 


[T]he import restrictions imposed by Thailand could be considered to be "necessary" 
in »-erms of Article XX(b) only it there were no alternative measure consistent with 
t e enera Agreement, or less inconsistent with it, which Thailand could reasonably 
be expected to employ to achieve its health policy objectives" 68 


38 


f , n , * e nilt tatLS ~ Measures Affecting Alcoholic and Malt Beverages case, 
followed the same approach. When considering Article XX(d), the panel stated that: 


me 


in me view' ot the Panel 


trie united States has not demonstrated that the common 
earner requirement is the least trade-restrictive enforcement measure available to the 


* Thalland ~ Cigarettes , Panel Report, para. 74. 

:6 StC L S " Smwn 337 °l' he T *nfflet of 1930. 36S/345, Panel Report adopted on 7 November 1W. 
Thailand - Cigarettes, Panel Report, para. 75. 
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various states and that less restrictive measures, e.g. record-keeping requirements of 
retailers and importers, are not sufficient for tax administration purposes. In this 
regard, the Panel noted that not all fifty states of the United States maintain common 
carrier requirements. It thus appeared to the Panel that some states have found 
alternative, and possibly less trade-restrictive, and GATT -consistent, ways of 
enforcing their tax laws. The Panel accordingly found that the United States has not 
met its burden of proof in respect of its claimed Article XX(d) justification for the 
common earner requirement of the various states". 69 (emphasis added) 

19 In the US - Gasoline case, the panel also held, in essence, that an alternative measure did not 
cease to be "reasonably" available simply because the alternative measure involved administrative 
difficulties for a Member. The panel's findings on this point were not appealed. 70 

40. The definition of the "necessity test" was supplemented by the Appellate Body m the Korea - 
Various Measures on Beef case. In its report, the Appellate Body addressed the issue of "necessity" 
under Article XX(d) and found that the panel was correct in following the standard set forth by the 
panel in US - Section 337f However, the Appellate Body introduced some additional 
considerations. It first studied carefully the meaning of the word "necessary" and observed that the 
reach of this word was not limited to what was "indispensable". It further considered that "a 
'necessary' measure is, m this continuum, located significantly closer to the pole of 'indispensable' 
than to the opposite pole of simply 'making a contribution to'". 72 

41. In the Korea - Various Measures on Beef case, the Appellate Body bifurcated the necessity 
test as follows: 1) situations where the claim may be that a measure is indispensable, i.e. where the 
measure is the only available and 2) situations where a Member may be able to justify its measure as 
"necessary" within the meaning of Article XX, even if there would be other measures available. For 
the second situation, the Appellate Body adopted the following approach: 

"A measure with a relatively slight impact upon imported products might more easily 
be considered as 'necessary' than a measure with intense or broader restrictive 
effects".' 3 

"(...) [Determination of whether a measure, which is not 'indispensable', may 
nevertheless be 'necessary' within the contemplation of Article XX(d), involves in 
every case a process of weighing and balancing a series of factors which prominently 
include the contnbution made by the compliance measure to the enforcement of the 
law or regulation at issue, the importance of the common interests or values protected 


United Slates - Measures Affecting Alcoholic and Malt Beverages, DS23/R, Panel Report adopted on 
19 June 1992, para. 5.52 

US - Gasoline, Panel Report, paras. 6.26 and 6.28. 
v Korea - Various Measures on Beef Appellate Body Report, para. 159 ff. 

Ibid , para. 161. The whole paragraph reads as follows: 

We believe that, as used in the context of Article XX(d), the reach of the word 'necessary' is 
not limited to that which is 'indispensable' or ’of absolute necessity' or 'inevitable'. Measures 
which are indispensable or of absolute necessity or inevitable to secure compliance certainly 
fulfil the requirements of Article XX(d). But other measures, too, may fall within the ambit of 
this exception. As used in Article XX(d), the term 'necessary' refers, in our view, to a range of 
degrees of necessity. At one end of this continuum lies 'necessary' understood as 
indispensable'; at the other end, is 'necessary' taken to mean as 'making a contribution to.' 
e consider that a 'necessary' measure is, in this continuum, located significantly closer to the 

po e of indispensable' than to the opposite pole of simply 'making a contribution to' [footnote 
omittedl" 

73 ru-j ' 

Ibid., para. 163. 
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by that law or regulation, and the accompanying impact of the law or regulation on 
imports or exports". 4 (emphasis added) 

42. It may be possible to say that there has been some evolution m the interpretation of the 
necessity requirement of .Article XX (b) and (d). It has evolved from a least-trade restrictive approach 
to a less-trade restrictive one, supplemented with a proportionality test ("a process of weighing and 
balancing a senes of factors"). 

43. Finally, in the EC - Asbestos case, for the first time, an "environmental" measure passed tf 
necessity test. The Appellate Body, in recalling the finding of the Korea - Various Measures on Bee 
case, noted that the extent to which the alternative measure "contribute[d] to the realization of the enu 
pursued" 7S was to be taken into consideration. It observed that "[t]he more vital or important [the] 
common interests or values" pursued, the easier it would be to accept, as "necessary", measures 
designed to achieve those ends. 76 This seems to suggest that there might be differing le\els oi 
scrutiny applicable to the analysis of the necessity test, depending on the importance of the "interests 
or values" it served. The Appellate Body noted that in this case, the objective pursued by the measure 
was the preservation of human life and health, a value both "vital" and "important in the highest 
degree".' ’ 

C. "Relating to..." and "...in conjunction with restrictions on domestic 

PRODUCTION OR CONSUMPTION" UNDER ARTICLE XX(g) 

1. "Relating to ...” 

44. Article XX(g) provides an exception for measures "relating to the conservation of exhaustible 
natural resources". The first application of the "relating to" clause was made in the Canada - Salmon 
and Herring case. 5 The panel decided to examine the meaning of "relating to" in the light of the 
context in which Article XX(g) appears in the GATT and of the purpose of that provision. It noted 
that: 


"[S]ome of the subparagraphs of Article XX state that the measure must be 
'necessary' 1 or 'essential' to the achievement of the policy purpose set out in the 
provision (cf. subparagraphs (a), (b), (d) and (j)) while subparagraph (g) refers only to 
measures 'relating to' the conservation of exhaustible natural resources. This suggests 
that Article XX(g) does not only cover measures that are necessary or essential for 
the conservation ot exhaustible natural resources but a wider range of measures. 
However, as the preamble of Article XX indicates, the purpose of including 
Article XX(g) in the General Agreement was not to widen the scope for measures 
serving trade policy purposes but merely to ensure that the commitments under the 
General Agreement do not hinder the pursuit of policies aimed at the conservation ot 
exhaustible natural resources. The Panel concluded for these reasons that, while a 
trade measure did not have to he necessary or essential to the conservation of an 
exhaustible natural resource, it had to be primarily aimed at the consecution of an 


4 Ibid , para. 164. 

EC - Asbestos, Appellate Body Report, para. 172, referring to Korea - Various Measures on Be- 
Appellate Body Report, para. 163 

EC ~ Asbestos, Appellate Body Report, para. 172, referring to Korea - Various Measures on Bo. 
Appellate Body Report, para. 162. 

, s EC ~ Asbestos , Appellate Body Report, para. 172. 

The panel already examined Article XX(g) in US - Canadian Tuna , but did not have to interpret tl 
terms relating to' and "in conjunction with" because the panel found that the party invoking Article XXlgl 
not maintain restrictions on the production or consumption of tuna. 
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exhaustible natural resource to be considered as "relating to " conservation within the 
meaning of Article XX(g)"™ (emphasis added) 

fhe panel introduced thereby the interpretation that the measure had to be "primarily aimed at" and 
"necessary or essential". Panel and Appellate Body reports thereafter have referred to this 

interpretation. 

_j- In US - Tuna (Mexico), US - Tuna (EEC), US - Automobiles, US - Gasoline and US - 
Shrimp panels progressively complemented the "primarily aimed at" interpretation by introducing 
additional elements to be taken into account when determining whether a measure was relating to the 

conservation of exhaustible natural resources. 

46 First, in US - Tuna (Mexico), the panel found that the measure at issue was not primarily 
aimed at the objectives of Article XX(g) because it was based on "unpredictable conditions": "[t]he 
Panel considered that a limitation on trade based on such unpredictable conditions could not be 
regarded as being primarily aimed at the conservation of dolphins". 80 

47 . Second, in US - Tuna (EEC), the panel concluded concerning the consistency of a measure 
with Article XX(g) that "measures taken so as to force other countries to change their policies, and 
that were effective only if such changes occurred, could not be primarily aimed at either the 
conservation of an exhaustible natural resource, or at rendering effective restrictions on domestic 
production or consumption, in the meaning of Article XX(g)". 81 

48. Third, in US - Automobiles, the panel was of the view that "a measure that did not further the 
objectives of conservation of an exhaustible resource could not be deemed to be primarily aimed at 
such conservation and therefore found that the measure found to be inconsistent with Article 111:4 was 
not justified by Article XX(g)". 82 

49 Fourth, m the US - Gasoline case, the panel remained unconvinced that "the less favourable 
baseline establishment methods" at issue were primarily aimed at the conservation of exhaustible natural 
resources on the grounds that there was "no direct connection between less favourable treatment of 
imported gasoline that was chemically identical to domestic gasoline, and the US objective of 
improving air quality in the United States". 83 As observed later by the Appellate Body, the panel did 
not try to clanfy "whether the phrase 'direct connection' was being used as a synonym for 'primarily 
aimed at' or whether a new and additional element (on top of 'primanly aimed at') was being 
demanded". 84 

In US - Gasoline , the Appellate Body reversed the finding of the panel because "the Panel 
asked itself whether the 'less favourable treatment' of imported gasoline was 'primarily aimed at 1 the 
conservation ot natural resources, rather than whether the 'measure', i.e. the baseline establishment rules, 
vvere primarily aimed at 1 conservation of clean air". 85 The Appellate Body clarified the meaning of 
Article XX(g) by stating that a measure would qualify as "relating to the conservation of natural 
resources" if the measure exhibited a "substantial relationship" with, and was not merely "incidentally or 
inadvertently aimed at" the conservation of exhaustible natural resources: 

Without baselines of some kind, such scrutiny would not be possible and the 
Gasoline Rule's objective of stabilizing and preventing further detenoration of the 

g0 Canada - Salmon and Herring, Panel Report, para. 4.6. 
g i Tuna (Mexico), Panel Report, unadopted, para. 5.33. 

82 Tuna (EEC), Panel Report, unadopted, para. 5.27. 

83 Automobiles, Panel Report, unadopted, para. 5.60. 

84 US ~ Gasoline, Panel Report, para. 6.40. 

as Gasoli ne, Appellate Body Report, DSR 1996, p. 15. 

Ibid . 
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level of air pollution prevailing m 1990. would be substantially frustrated. The 
relationship between the baseline establishment rules and the "non-degradation" 
requirements of the Gasoline Rule is not negated by the inconsistency, found by the 
Panel, of the baseline establishment rules with the terms of Article 111:4. We consider 
that, given that substantial relationship , the baseline establishment rules cannot be 
regarded as merely incidentally or inadvertently aimed at the conservation of clean 
air in the United States for the purposes of Article XX(g)". 86 (emphasis added) 

51. However, the Appellate Body in US - Gasoline made it clear that "the phrase 'primarily aimed 
af is not itself treaty language and was not designed as a simple litmus test for inclusion or exclusion 
from Article XX(g)". 87 But this point was not considered any further since, m the appeal proceeding, 
the parties to the dispute had accepted the "primarily aimed at" test as developed by previous pane! 
reports. The Appellate Body also observed that "[i]t does not seem reasonable to suppose that the WTO 
Members intended to require, in respect of each and every category, the same kind or degree of 
connection or relationship between the measure under appraisal and the state interest or policy sought to 
be promoted or realized". 88 

52. Finally, in the US - Shrimp case, the Appellate Body, recalling the findings it had reached in 
US - Gasoline on the "relating to" clause, further stated in order to determine whether the US measure 
at issue and the objective of conserving sea turtles were substantially related: 

"In the present case, we must examine the relationship between the general structure 
and design of the measure here at stake, Section 609, and the policy goal it purports 
to serve, that is, the conservation of sea turtles". 89 (emphasis added) 

"(...) Focusing on the design of the measure here at stake [footnote omitted], it 
appears to us that Section 609, cum implementing guidelines, is not 
disproportionately wide in its scope and reach in relation to the policy objective of 
protection and conservation of sea turtle species. The means are, in principle, 
reasonably related to the ends. The means and ends relationship between Section 609 
and the legitimate policy of conserving an exhaustible, and, in fact, endangered 
species, is observably a close and real one, a relationship that is every bit as 
substantial as that which we found m United States - Gasoline between the EPA 
baseline establishment rules and the conservation of clean air m the United States." )0 
(emphasis added) 

2. "... in conjunction with restrictions on domestic production or consumption" 

53. Article XX(g) contains as an additional requirement that the measure at stake be "made 
effective in conjunction with restrictions on domestic production or consumption". In the US- 
Canadian Tuna case, the panel noted that the United States provided no evidence that domestu 
consumption of tuna and tuna products had been restricted in the United States. 91 The panel couk 
there lore not accept it to be justified that the United States prohibition of imports of all tuna and tuna 
products from C anada as applied from 31 August 1979 to 4 September 1980, had been made effective ir 
conjunction with restrictions on United States domestic production or consumption on all tuna and tun. 
products". “ 


86 Ibid , p. IS. 

81 Ibid , p, 17. 

88 Ibul , p. 16. 

US - Shrimp , Appellate Body Report, para. 137 
90 Ibid , para. 141. 

^ US- Canadian Tuna , Panel Report, para. 4.11. 
‘ Ibid , para. 4.12. 
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U In the Canada - Salmon and Herring case, the panel examined the expression "m conjunction 
uith" and considered that these terms: 

"[H]ad to be interpreted in a way that ensures that the scope of possible actions under 
that provision corresponds to the purpose for which it was included m the 
General Agreement. A trade measure could therefore (. .) only be considered to be 
made effective 'in conjunction with’ production restrictions if it was primarily aimed 
at rendering effective these restrictions". 93 

ss In the US - Gasoline case, the Appellate Body decided that the baseline establishment rules of 
the Gasoline Rule fall within the terms of Article XX(g), including the second requirement, i.e. 
"made effective m conjunction with restrictions on domestic production or consumption". To reach 
that conclusion, the Appellate Body interpreted the ordinary meaning of "made effective" and "in 
conjunction with" in the following terms: 

"[Tjhe ordinary or natural meaning of'made effective' when used in connection with 
a measure - a governmental act or regulation - may be seen to refer to such measure 
being 'operative', as 'in force', or as having 'come into effect', [footnote omitted] 

Similarly, the phrase 'in conjunction with' may be read quite plainly as 'together with' 
or 'jointly with', [footnote omitted] Taken together, the second clause of 
Article XX(g) appears to us to refer to governmental measures like the baseline 
establishment rules being promulgated or brought into effect together with 
restnctions on domestic production or consumption of natural resources. Put in a 
slightly different manner, we believe that the clause 'if such measures are made 
effective in conjunction with restrictions on domestic product or consumption' is 
appropriately read as a requirement that the measures concerned impose restrictions, 
not just m respect of imported gasoline but also with respect to domestic gasoline. 

The clause is a requirement of even-handedness in the imposition of restnctions, in 
the name of conservation, upon the production or consumption of exhaustible natural 
resources \ 

"We do not believe, finally, that the clause ’if made effective in conjunction with 
restnctions on domestic production or consumption' was intended to establish an 
empincal 'effects test’ for the availability of the Article XX(g) exception. In the first 
place, the problem of determining causation, well-known in both domestic and 
international law, is always a difficult one. In the second place, in the field of 
conservation of exhaustible natural resources, a substantial penod of time, perhaps 
years, may have to elapse before the effects attributable to implementation of a given 
measure may be observable. The legal characterization of such a measure is not 
reasonably made contingent upon occurrence of subsequent events. We are not, 
however, suggesting that consideration of the predictable effects of a measure is never 
relevant. In a particular case, should it become clear that realistically, a specific 
measure cannot in any possible situation have any positive effect on conservation goals, 
it would very probably be because that measure was not designed as a conservation 
regulation to begin with. In other words, it would not have been 'primarily aimed at' 
conservation of natural resources at all". 95 

^ ie requirement of "even-handedness" (quoted above m the US - Gasoline case) was recalled 
an by the Appellate Body in the US - Shrimp case which held that the measure at stake 


94 C anada - Salmon and Herring , Panel Report, para. 4.6. 

9j US-Gasoline, Appellate Body Report, DSR 1996, p. 19. 
Ibid., p. 20 . 
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(Section 609) was an "even-handed measure" and, accordingly, a measure made effective !n 
conjunction with the restrictions on domestic harvesting of shrimp.' 16 

IV. APPLICATION OF THE ARTICLE XX CHAPEAU 

A. Function and Scope of the Preamble 

57. Once a measure satisfies the conditions set by one of the paragraphs of Article XX, the panel 
or the Appellate Body has turned to the application of the introductory clause (chapeau) of 
Article XX. The chapeau requires that in order to be justified under one of the parasraphs of 
Article XX, measures must not be "applied m a manner which would constitute a means of arbitrarv 
or unjustifiable discrimination between countries where the same conditions prevail, or a disguised 
restriction on international trade". 

58. The general scope of the Article XX chapeau has been defined by the Appellate Body in the 
US - Shrimp case. Accordingly, the chapeau is "but one expression of the principle of good faith":' 7 

"The task of interpreting and applying the chapeau is (...) essentially the delicate one 
ot locating and marking out a line of equilibrium between the right of a Member to 
invoke an exception under Article XX and the rights of the other Members under 
varying substantive provisions (e.g. Article XI) of the GATT 1994, so that neither of 
the competing rights will cancel out the other and thereby distort and nullify or impair 
the balance of rights and obligations constructed by the Members themselves in that 
Agreement. The location of the line of equilibrium, as expressed in the chapeau, is 
not fixed and unchanging; the line moves as the kind and the shape of the measures 
at stake vary and as the facts making up specific cases differ" f 

59. Concerning the function of the Article XX chapeau, in the US — Gasoline case, the 
Appellate Body stated that it is "important to underscore that the purpose and object of the 
introductory clauses of Article XX is generally the prevention of 'abuse of the exceptions <>1 
[Article XY] and that [t]he fundamental theme is to be found in the purpose and object of 
avoiding abuse or illegitimate use of the exceptions to substantive rules available in Article XX" 1 
Reterrmg then to the negotiating history of that provision, which indicates that the preamble was 
meant "to prevent abuse of the exceptions of Article [XX]", 101 the Appellate Body noted: 

"The chapeau is animated by the principle that while the exceptions of Article XX 
may be invoked as a matter ot legal right, they should not be so applied as to frustrate 
or defeat the legal obligations of the holder of the right under the substantive rules of 
the General Agf cement. If those exceptions are not to be abused or misused, m other 
words, the measures falling within the particular exceptions must be applied 
reasonably, with due regard both to the legal duties of the party claiming the 
exception and the legal rights of the other parties concerned". 102 

i v^ n ! lar1 ?’’ ! n ltS , report on US ~ shrim P* the Appellate Body considered that the chapeau ot 
/Article XX embodies the recognition on the part of WTO Members of the need to maintain a balance 
of nghts and obligations between the right of a Member to invoke one or another of the exceptions of 


'* US 

97 
9 % 

99 
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Shrimp, Appellate Body Report, paras. 143-145. 

Ibid, para. 158. 

Ibui ,p ara. 159. 

> E /Wp‘ S 4 dded ' LS ’- Gasolme, Appellate Body Report, DSR 1996, p. 21. 

Analytical Index, Cuule ro GATT Law and Practice, Vol. I, p. 564 (1995). 
to- Gasoline, Appellate Body Report, DSR 1996, p. 21. 
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tide XX. specified in paragraphs (a) to (j), on the one hand, and the substantive rights of the other 

Members under the GATT 1994, on the other hand". 103 

M Concerning the relationship between the exceptions in Article XX and the provisions of the 

lest of the GATT 1994, the Appellate Body in the US - Gasoline case indicated that: 

"At the same time, Article XX(g) and its phrase, "relating to the conservation of 
exhaustible natural resources," need to be read in context and in such a manner as to 
give effect to the purposes and objects of the General Agreement. The context of 
Article XX(g) includes the provisions of the rest of the General Agreement , including 
in particular Articles I, III and XI; conversely, the context of Articles I and III and XI 
includes Article XX. Accordingly, the phrase "relating to the conservation of 
exhaustible natural resources" may not be read so expansively as seriously to subvert 
the purpose and object of Article 111:4. Nor may Article 111:4- be given so broad a 
reach as effectively to emasculate Article XX(g) and the policies and interests it 
embodies. The relationship between the affirmative commitments set out in, e.g.. 

Articles I, III and XI, and the policies and interests embodied in the "General 
Exceptions" listed in Article XX, can be given meaning within the framework of the 
General Agreement and its object and purpose by a treaty interpreter only on a case- 
to-case basis, by careful scrutiny of the factual and legal context in a given dispute, 
without disregarding the words actually used by the WTO Members themselves to 
express their intent and purpose". 104 

62. In the EC - Asbestos case, the Appellate Body also clarified this relationship by stating: 

"We do not agree with the Panel that considering evidence relating to the health risks 
associated with a product, under Article 111:4, nullifies the effect of Article XX(b) of 
the GATT 1994. Article XX(b) allows a Member to 'adopt and enforce' a measure, 
inter alia , necessary to protect human life or health, even though that measure is 
inconsistent with another provision of the GATT 1994. Article III:4 and 
Article XX(b) are distinct and independent provisions of the GATT 1994 each to be 
interpreted on its own. The scope and meaning of Article 111:4 should not be 
broadened or restricted beyond what is required by the normal customary 
international law rules of treaty interpretation, simply because Article XX(b) exists 
and may be available to justify measures inconsistent with Article 111:4. The fact that 
an interpretation of Article 111:4, under those rules, implies a less frequent recourse to 
Article XX(b) does not deprive the exception m Article XX(b) of effet utile. 

Article XX(b) would only be deprived of effet utile if that provision could not serve 
to allow a Member to 'adopt and enforce' measures 'necessary to protect human ... 
life or health'. Evaluating evidence relating to the health risks arising from the 
physical properties of a product does not prevent a measure which is inconsistent with 
Article 111:4 from being justified under Article XX(b). We note, in this regard, that, 
different inquiries occur under these two very different Articles. Under Article 111:4, 
evidence relating to health risks may be relevant in assessing the competitive 
relationship in the marketplace between allegedly 'like' products. The same, or 
similar, evidence serves a different purpose under Article XX(b), namely, that of 
assessing whether a Member has a sufficient basis for 'adopting or enforcing' a 
WTO-inconsistent measure on the grounds of human health". 105 


I04 ^S Shrimp , Appellate Body Report, para. 156. 

, os ^ ~ Gasoline, Appellate Body Report, DSR 1996, pp. 16-17. 
EC - Asbestos, Appellate Body Report, para. 115. 
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63. Under the Article XX chapeau, three requirements must be satisfied. First, the pans! 
determines whether the measure is a means of unjustifiable discrimination (Section B.l), or a niotW' 
of arbitrary discrimination (Section B.2), and if not, the panel proceeds to examine whether tf 
measure is a disguised restriction on international trade (Section C). The Appellate Body, in VS - 
Shrimp and US - Shrimp (Article 21 Jj, 106 stated that "[tjhere are three standards contained in tbs 
chapeau: first, arbitrary discrimination between countries where the same conditions prevail; second 
unjustifiable discrimination between countries where the same conditions prevail; and third, a 
disguised restriction on international trade". 107 In order for the measure not to be entitled to the 
justifying protection of Article XX, the existence of only one of these three standards would have 
be proven. For instance, in the US - Shrimp case, the Appellate Body, after finding that the measure 
at issue was a means of unjustifiable and arbitrary discrimination between countries where the same 
conditions prevail, decided that it was not necessary to examine also whether the measure was applied 
in a manner that constitutes a disguised restriction on international trade. 108 

B. A MEANS OF ARBITRARY OR UNJUSTIFIABLE DISCRIMINATION ? 

64. With respect to this requirement, the panel, in its report on US - Spring Assemblies , noted that 
"the Preamble of Article XX made it clear that it was the application of the measure and not the 
measure itself that needed to be examined". 109 This finding was confirmed by the Appellate Body in 
the US - Gasoline case: "[t]he chapeau by its express terms addresses, not so much the questioned 
measure or its specific contents as such, but rather the manner in which that measure is applied". 111 

65. In order to determine whether the discrimination was arbitrary or unjustifiable, the Appellate 
Body in US - Shrimp found that such a determination must address not only "the detailed operating 
provisions of the measure" but also the manner in which the measure "is actually applied". 111 And 
more recently in the EC — Asbestos case, the panel confirmed that "under the first of the altematne'- 
mentioned in the introductory clause of Article XX it is required to examine whether the application 
of the Decree constitutes a means of arbitrary or unjustifiable discrimination between countries where 
the same conditions prevail". 112 As well, in US - Shrimp (Article 21.5), the panel examined the 
Guidelines and the actual practice of the United States under these Guidelines. 113 The Panel found 
and this was upheld by the Appellate Body, 114 that "Section 609 is now applied m a manner that 
longer constitutes a means of unjustifiable or arbitrary discrimination". 115 

66 . In the US - Shrimp case, the panel and later the Appellate Body examined thoroughly the 
conditions for a measure to constitute a means of arbitrary or unjustifiable discrimination between 
countries where the same conditions prevail. 116 The panel first observed that the US measure at issus. 
discriminated between those countries that had been certified and, consequently, could export shrimp 
to the US and those non-certified countries that were subject to an import ban. 117 The panel noted that 

[pjursuant to the chapeau of Article XX, a measure may discriminate, but not in an 'arbitrary or 

unjustifiable manner . As well in the EC — Asbestos case, the panel indicated that "it the 


US ~ Shnmp (Article 21 5), Appellate Body Report, para. 118 
US - Shnmp, Appellate Body Repon, para. 150. 

108 Ibid., para. 184 

Emphasis added. United States - Imports of Certain Automotive Sprme Assemblies , Panel Repot’ 
adopted on 26 May 1983, BISD 3OS/107, para. 56. 

H I US ~ Gasoline, Appellate Body Report, DSR 1996, p. 21. 
u , us ~ Shrimp, Appellate Body Report, para. 160. 

” EC - Asbestos, Panel Report, para. 8.226. 
it 4 ^-S -Shrimp (Article 21 5), Panel Report, para. 5.94. 
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implication of the measure is found to be discriminatory, it still remains to be seen whether it is 
irhitran and/or unjustifiable between countnes where the same conditions prevail ". 119 Therefore, the 
determination of unjustifiable discrimination of a measure will be dealt with separately (Section 1) 
from the one of its arbitrariness (Section 2). 

I. "Unjustifiable" 

57 In the US - Gasoline case, the Appellate Body found that an unjustifiable discrimination 

would be one that could have been "foreseen" and that was not "merely inadvertent or 

unavoidable". I_< 

5 S. Two criteria can be identified from the reading of the panel and Appellate Body reports in 
CS- Shrimp and US - Shrimp (Article 21.5): first, a serious effort to negotiate with the objective of 
concluding bilateral and multilateral agreements for the achievement of a certain policy goal, and 
second, the flexibility of the measure. 

(a) Serious effort to negotiate 

59 . As part of the process of determining whether the measure had been applied in a manner that 
constituted a means of "unjustifiable discrimination", the Appellate Body m the US - Shrimp case 
addressed the issue of international negotiations . 121 The relevant finding of the Appellate Body 
Report reads as follows: 

"Another aspect of the application of Section 609 that bears heavily m any appraisal 
of justifiable or unjustifiable discrimination is the failure of the United States to 
engage the appellees, as well as other Members exporting shrimp to the United States, 
in serious, across-the-board negotiations with the objective of concluding bilateral or 
multilateral agreements for the protection and conservation of sea turtles, before 
enforcing the import prohibition against the shrimp exports of those other 
Members ". 122 

The Appellate Body concluded that the United States negotiated seriously with some Members, but 
not with other Members, including the appellees, that export shrimp to the US: "[t]he effect is plainly 
discriminatory and, in our view, unjustifiable ". 123 

10. As later interpreted by the panel in US - Shrimp (Article 21.5) and upheld by the 
Appellate Body , 1 ' 4 it appears that the Appellate Body was referring to the negotiation and not the 
conclusion of an agreement . 125 Consequently, the United States had an obligation to make senous 
good faith ellorts to reach an agreement before resorting to unilateral measures . 126 In the Article 21.5 
phase, the panel concluded that the US had the following obligations in order to avoid unjustifiable 
discrimination: 

"(a) [T]he United States had to take the initiative of negotiations with the 
appellees, having already negotiated with other harvesting countnes 
(Caribbean and Western Atlantic countnes); 


VJi EC -Asbestos, Panel Report, para. 8.226. 

, 2| US ~ Gasoline, Appellate Body Report, DSR 1996, p. 27. 

I2 , US - Shrimp, Appellate Body Report, para. 166. 

“ Ibid. 

Ibid , para. 172. 

us ^-Shrimp (Article 21.5), Appellate Body Report, para. 134. 
126 US - Shrimp (Article 21.5), Panel Report, para. 5.63. 

Ibid., para. 5.67. 
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(b) the negotiations had to be with all interested parties ('across-the-board') and 
aimed at establishing consensual means of protection and conservation of 
endangered sea turtles; 

(c) the United States had to make serious efforts m good faith [footnote omitted] 
to negotiate; and 

(d) senous efforts m good faith had to take place before [footnote omitted] the 
enforcement of a unilaterally designed import prohibition [footnote 
omitted]". 127 

(b) Flexibility of the measure 

71. In US - Shrimp , the Appellate Body considered that the lack of flexibility in taking mtn 
account the different situations in different countries amounted to unjustifiable discrimination, and in 
particular that Section 609, as implemented through the 1996 Guidelines, constituted unjustifiable 
discrimination insofar as its certification process lacked flexibility. 128 

72. The panel m US - Shrimp (Article 21.5) also indicated that the pursuance of negotiations \va* 
not necessarily enough, the measure also needed to show flexibility; 

"The approach of the Appellate Body leads us to conclude that it is not solely the fact 
that the United States negotiated seriously with some Members and less seriously 
with others which is at the origin of its finding of unjustifiable discrimination in 
relation to negotiations, even though it would have been sufficient in itself to justify 
such a conclusion. We believe that another reason for the Appellate Body finding is 
that the United States, by unilaterally defining and implementing criteria for applying 
Section 609, failed to take into account the different situations which may exist in the 
exporting countries. In other words, the United States failed to pass the 'unjustified 
discrimination' test by applying the same regime to domestic and foreign shrimp". 1-9 

73. As suggested by the panel's analysis m US - Shrimp (Article 21.5), an approach based os 
whether a measure requires 'essentially the same 1 regulatory programme of an exporting Member as 

that adopted by the importing Member applying the measure is a useful tool in identifying measure: 
that result in arbitrary or unjustifiable discrimination' and, thus, do not meet the requirements ot the 
chapeau of Article XX". Therefore the criteria for determining the unjustifiable character ot j 
discrimination as introduced by the Appellate Body in US — Shrimp , and further acknowledged in the 
Article 21.5 phase by the panel, is one of flexibility in the implementation process of the measures' 
stake. The panel, in the Article 21.5 phase, interpreted the Appellate Body's finding in US - Shorn; 
as meaning that if, in practice , the implementing measure provides for 'comparable effectiveness 
the finding of the Appellate Body in terms of lack of flexibility will have been addressed" 11 The 
Appellate Bodv m US - Shrimp (Article 21 5) agreed with the approach followed by the panel: 

As we see it, the Panel correctly reasoned and concluded that conditioning market 
access on the adoption of a programme comparable in effectiveness , allows for 
sufficient flexibility m the application of the measure so as to avoid 'arbitrary or 
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unjustifiable discrimination'. We, therefore, agree with the conclusion of the Panel on 
’comparable effectiveness "'. 132 

■> "Arbitrary” 

-4 The Appellate Body found m US - Shrimp that the measure at issue did not meet the 
requirements of the chapeau of Article XX relating to arbitrary discrimination because, through the 
application of the measure, the exporting members were faced with "a single, rigid and unbending 
requirement" to adopt essentially the same policies and enforcement practices as those applied to, 
and enforced on, domestic shrimp trawlers in the United States. 133 Therefore, the Appellate Body 
concluded that the "rigidity and inflexibility" of the application of the measure by the US constituted 
"’arbitrary discrimination' within the meaning of the chapeau ". 134 

75 . In its examination of the possible arbitrariness of the implementation of the US measure, 
the panel in US - Shrimp (Article 21.5) took into account "the ordinary meaning of the word 'arbitrary' 
most suitable in the context of the chapeau of Article XX, i.e. 'capricious, unpredictable, 
inconsistent '". 135 In its understanding of the US - Shrimp Appellate Body report, the panel, in the 
Article 21.5 phase, found that there was arbitrary discrimination because the US did not take into 
account the conditions prevailing m the countries concerned . 136 As further examined by the panel m 
the Article 21.5 phase, what caused the Appellate Body in the US - Shrimp case to deem the 
application of Section 609 as "arbitrary discrimination" was that: 

"(a) It imposed a single, rigid and unbending requirement that countries applying 
for certification adopt a comprehensive regulatory programme that is 
essentially the same as the United States' programme; and 

(b) that this programme was imposed without inquiring into the appropriateness of 
that programme for the conditions prevailing in the exporting countries ". 137 

76. In US - Shrimp (Article 21.5), the panel also considered that with the new US programme of 
implementation, the so-called "Revised Guidelines", the US was in a better position to avoid 
"arbitrary" decisions: 

"A Member seeking certification seems to have the possibility to demonstrate that its 
programme - even though not requiring the use of TEDs [turtle excluder devices], is 
comparable to that of the United States. On the face of it, the implementing measure 
is no longer primarily based on the application of certain methods or standards, but on 
the achievement of certain objectives, even though the term "objective" may, in this 
case, have a relatively broad meaning. Some evidence of the actual degree of 
flexibility of the Revised Guidelines can be found in the authonsation granted to 
Australia to export shrimp from the Northern Prawn Fisheries and the Spencer Gulf 
even though Australia as such is not certified under Section 609". 138 

The Appellate Body in US - Shrimp (Article 21.5) further found that the "provisions of the 
Revised Guidelines, on their face, permit a degree of flexibility that, in our view, will enable the 


133 US-Shrimp (Article 21.5), Appellate Body Report, para. 144. 
t34 US- Shrimp, Appellate Body Report, para. 177. 

Ibid. 

136 US-Shrimp (Article 21 5), Panel Report, para. 5.124. 
lv Ibid -’ Para. 5.123. 

13g Ibld , para. 5.122. 

Ibid., para. 5.124. 
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United States to consider the particular conditions prevailing m Malaysia if, and when, Malay* 
applies for certification ". 139 

C. A DISGUISED RESTRICTION ON INTERNATIONAL TRADE 9 

78. The question of whether a measure constitutes a disguised restriction on international trad,- 
has been studied by several panel and Appellate Body reports, and m particular detail by the panel ir 
the EC - Asbestos case. In this case, the panel first recalled that the scope of these words has not beer 
clearly defined: "Under the GATT 1947, panels seem mainly to have considered that a disguised 
restriction on international trade was a restriction that had not been taken m the form of a trade 
measure or had not been announced beforehand [footnote omitted] or formed the subject of a 
publication, or even had not been the subject of an investigation [reference to US - Spring 
Assemblies]" . ,4 ° The panel then conducted a thorough analysis of the exact wording of this expression 

"Referring also to the remark made by the Appellate Body m the same case [reference 
to US - Gasoline ] according to which 'the provisions of the chapeau [of Article XX] 
cannot logically refer to the same standard(s) by which a violation of the substantive 
rule has been determined to have occurred', we consider that the key to understanding 
what is covered by 'disguised restriction on international trade’ is not so much the 
word ’restriction', inasmuch as, in essence, any measure falling within Article XX is a 
restriction on international trade, but the word 'disguised'. In accordance with the 
approach defined m Article 31 of the Vienna Convention, we note that, as ordinarily 
understood, the verb 'to disguise' implies an intention. Thus, 'to disguise' ( deguiser) 
means, in particular, ’conceal beneath deceptive appearances, counterfeit’, ’alter so as 
to deceive', 'misrepresent', 'dissimulate', [footnote omitted] Accordingly, a restriction 
which formally meets the requirements of Article XX(b) will constitute an abuse if 
such compliance is in fact only a disguise to conceal the pursuit of trade-restrictive 
objectives ". 141 

79. Three criteria have been progressively introduced by panels and by the Appellate Body in 
order to determine whether a measure is a disguised restriction on international trade: (i) the publicity 
test, (li) the consideration of whether the application of a measure also amounts to arbitrary or 
unjustifiable discrimination, and (Hi) the examination of "the design, architecture and revealing 
structure" of the measure at issue. 


80. (i) In the US - Canadian Tuna case, the panel adopted a literal interpretation of the concept 

of "disguised restriction on international trade" only based on a publicity test. It felt that the 
United States' action should not be considered to be a disguised restriction on international trade 
noting that the United States' prohibition of imports of tuna and tuna products from Canada had beer 
taken as a trade measure and publicly announced as such". 142 


81. In the US - Gasoline case, the Appellate Body considered however that it was "clear thai 
concealed or unannounced restriction or discrimination in international trade does not exhaust th. 
meaning of disguised restriction'". 143 The panel m the EC — Asbestos case interpreted this sentence3' 


139 

140 


US - Shrimp (Article 21.5 X Appellate Body Report, para. 148. 
EC -Asbestos, Panel Report, para. 8.233. 

Ibid , para. 8.236. 


was 

to be 


US ~ Canadian Tima , Panel Report, para. 4.8. At the Council meeting where the report 
a ^*P* e£ k the representative of Canada said that "Canada did not consider it sufficient for a trade measure 
publicly announced as such for it to be considered not to be a disguised restriction on international trade within 
the meaning of Article XX of the General Agreement" (quoted in Analytical Index • Guide to GATT Law ^ 

ractice , o. , p. 565 (1995)). See also the US-Springs Assemblies case where the Panel developed the santf 
criteria of Dublicity, para. 56. 

US ~ Gasoline, Appellate Body Report, DSR 1996 , p. 23. 
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implying that a measure that was not published would not satisfy the requirements of the second 
proposition of the introductory clause of Article XX. The panel noted that the measure at issue (the 
French Decree). 


"was published in the Official Journal of the French Republic on 26 December 1996 
and entered into force on 1 January 1997. We also note that it applies unequivocally 
to international trade, since as far as asbestos is concerned both importation and 
exportation are prohibited. In this sense, the criteria developed m United States - 
Tuna (1982) and m United States - Automotive Springs have already been 
satisfied" 144 

The panel further observed that this remark also suggests that the expression "disguised restriction on 
international trade" covers others requirements than the sole publicity test. 145 

82 (ii) In the US - Gasoline case, the Appellate Body also considered that the kinds of 
considerations pertinent m deciding whether the application of a particular measure amounts to 
"arbitrary or unjustifiable discrimination" may also be taken into account in determining the presence 
of a "disguised restriction on international trade": 

'"Arbitrary discrimination', 'unjustifiable discrimination' and 'disguised restriction' on 
international trade may, accordingly, be read side-by-side; they impart meaning to 
one another. It is clear to us that 'disguised restriction' includes disguised 
discrimination m international trade ( ..). We consider that 'disguised restriction', 
whatever else it covers, may properly be read as embracing restnctions amounting to 
arbitrary or unjustifiable discrimination in international trade taken under the guise of 
a measure formally within the terms of an exception listed m Article XX ". 146 

53 This principle was recalled and followed by the panel m the EC - Asbestos case: 

"We recall that m United States - Gasoline, the Appellate Body considered that the 
kinds of considerations pertinent in deciding whether the application of a particular 
measure amounts to 'arbitrary or unjustifiable discrimination' may also be taken into 
account in determining the presence of a 'disguised restriction' on international 
trade ". 147 

54 (in) Another requirement was taken into account by the Appellate Body in US - Shrimp and 
by the panel m the EC - Asbestos case. In EC - Asbestos , after finding that the measure at issue met 
the publicity criterion, the panel examined as an additional requirement the "design, architecture and 
revealing structure" 148 of the measure as it had already been introduced in Japan — Alcoholic 
Beverages' 4? in order to discern the protective application of a measure: 

"However, as the Appellate Body acknowledged in Japan - Alcoholic Beverages, the 
aim of a measure may not be easily ascertained, [footnote omitted] Nevertheless, we 
note that, in the same case, the Appellate Body suggested that the protective 
application of a measure can most often be discerned from its design, architecture and 
revealing structure [footnote omitted ]". 150 


SC - Asbestos, Panel Report, para. 8.234. 

5 Ibid. 

u * US - Gasoline, Appellate Body Report, DSR 1996, p. 23. 
us EC ~ Asbestos, Panel Report, para. 8.237. 

Ibid , para. 8.236. 

149 , 

iso ^ a P an ~ Alcoholic Beverages , Appellate Body Report, DSR 1996 , p. 121. 
EC - Asbestos, Panel Report, para. 8.236. 
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-jn.. Dand then concluded that "[a]s far as the design, architecture and revealing structure„■ 
85. The panel t thine that might lead us to conclude that the Decree ha^ 

the Decree are concerae^, m the Vs - Shrimp (Article 21 5) case, the panel demonstrated 

protectionist objec ive . constltute a disguised restriction on international trade bv examinin'' 

that the measure at issue did not constitute a aisgui^cu 152 

"riAcicm arr.hitecture and revealing structure" of the measure. 


I5 * Ibid , para. 8.238. 

' 51 US- Shrimp (Article 21.5 A Panel Report, para. 5.142. 
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ANNEX 

CASES 

j UNITED STATES - CANADIAN TUNA 1 
parties 

Complainant: Canada. 


Respondent: United States. 

B Timeline of Dispute 

Panel requested: 21 January 1980. 

Panel established: 26 March 1980. 

Panel composed: 26 March 1980. 

Panel Report circulated: 22 December 1981. 

Adoption. 22 February 1982. 

C Main Facts 

1, An import prohibition was introduced by the United States after Canada had seized 19 fishing 
vessels and arrested US fishermen fishing for albacore tuna, without authorization from the Canadian 
government, in waters considered by Canada to be under its jurisdiction (within 200 miles of the 
West Coast of Canada). The United States did not recognize this jurisdiction and introduced an 
import prohibition on tuna and tuna products from Canada as a retaliation under the 1976 Fishery 
Conservation and Management Act (Section 205). This regulation was intended to ensure that certain 
stocks ot fish were properly conserved and managed and to support and encourage the implementation 
and enforcement of international fishery agreements for the conservation and management of highly 
migratory species Furthermore, Section 205 contained provisions designed to discourage other 
countries trom seeking to manage tuna unilaterally and from seizing US fishing vessels which were 
fishing more than 12 miles off their coasts. 2 

“■ O n 29 August 1980, following an interim agreement with Canada on albacore tuna fisheries, 
the United States Trade Representative informed the GATT Secretanat that its authorities had decided 
to htt the prohibition on imports of tuna and tuna products from Canada. The prohibition was 
subsequently lifted with effect from 4 September 1980. 3 At a panel meeting on 3 December 1980, 
Canada requested that the panel continue its work because of the possibility of further embargoes 
being placed on Canadian fishery products. 4 The United States informed the panel that its authorities 
doubted the necessity of continuing the case but would continue to cooperate with the panel if the 
pane! so decided. 5 The panel decided to proceed with the case and issued a complete report. On 


... United States - Prohibition of Imports of Tuna and Tuna Products from Canada , adopted on 

*2 February 1982, BISD29S/91. 

' Ibid., para. 4.5. 

5 (bid., para. 2.7. 

4 Ibid., para. 2.8. 

5 Ibid. 
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26 May 1981, Canada and the Unites States signed the Treaty on Pacific Coast Albacore Tuna V e ^ cl , 
and Port Privileges which entered into force on 29 July 1981, 6 

D. SUMMARY OF FINDINGS ON ARTICLE XX 

3. The panel found that the US import prohibition was contrary to Article XI: 1, and neither 
justified under Article Xl:2, 7 nor under Article XX(g). The United States based its argument- 
concerning the justification for the action taken against imports of tuna and tuna products entireh on 
Article XX(g). 

4. Regarding the Preamble of Article XX, the panel found that the discrimination against Canada 
might not necessarily have been arbitrary or unjustifiable because the United States had taken similar 
actions against imports from other countries and for similar reasons. The panel considered also that 
the US action should not be considered to be a disguised restriction on international trade since the 
US import prohibition had been taken as a trade measure and publicly announced as such H 

5. Regarding paragraph (g) of Article XX, the panel observed that both parties considered tun: 
stocks as an exhaustible natural resourced The panel however noted that the United States A 
provided no evidence that domestic consumption of tuna and tuna products had been restricted m \k 
United States, which was required under the second part of Article XX(g).'° 

II. CANADA - SALMON AND HERRING 11 


A. Parties 


Complainant: United States. 
Respondent: Canada. 

B. Timeline of Dispute 


Panel requested: 20 February 1987. 

Panel established: 4 March 1987. 

Panel composed: 15 Apnl 1987. 

Panel Report circulated: 20 November 1987. 
Adoption: 22 March 1988. 

C. Main Facts 


6 . Under the 19/0 Canadian Fisheries Act, Canada maintained regulations prohibiting th 
exportation or sale tor export ot certain unprocessed herring and salmon. Governmental measures U 
conservation, management and development of salmon and herring stocks in the waters oi 
British Columbia date back to the early decades of the 20 th century. These have led, over the years, i 


* Ibid , paras. 2.13-.2.14. 

Ibid , para. 4.6. 

8 Ibid , para. 4.8. 

9 Ibid , para. 4.9. 

Ibid,, para. 4.11. 

Canada - Measures Affecting Exports 
22 March 19SS, BISD 35S 98. 


of Unprocessed Herring and Salmon , adopted « 
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series of national and bilateral efforts which have been embodied, inter aha , into various bilateral 
and multilateral treaties and conventions relating to fisheries in these waters. Sockeye and pink 
almon and hemng fisheries represent the largest share of the West Coast fishery of Canada. These 
species supply a dominant share of Canada's West Coast processing sector, giving employment to 
almost five-sixths of the workers in the British Columbia fish processing industry. 12 

7 The United States complained that these measures were inconsistent with Article XI and not 
justified by Article XX. Canada argued, inter aha , that these export restrictions were part of a system 
of fishery resource management destined at preserving fish stocks, and therefore were justified under 
Article XX(g). L 

D summary of Findings on article XX 

8 The panel agreed with the parties that salmon and hemng stocks were "exhaustible natural 
resources" and that the harvest limitations were "restrictions on domestic production" within the 
meaning of Article XX{g). 14 


9 The panel then interpreted the meaning of the terms "relating to" and "in conjunction with". 15 
It considered that the purpose of including Article XX(g) in the GATT was to ensure that the 
commitments under the GATT did not hinder the pursuit of policies aimed at the conservation of 
exhaustive natural resources. The panel concluded that a trade measure had to be primarily aimed at 
the conservation of an exhaustible natural resource to be considered as "relating to" conservation 
within the meaning of Article XX(g). The panel further determined, concerning the term "in 
conjunction with" in Article XX(g), that a trade measure could only be considered to be made 
effective "in conjunction with" production restrictions if it was primarily aimed at rendering effective 
these restrictions. 

10. Consequently, the panel examined whether the export prohibitions on certain unprocessed 
salmon and unprocessed hemng maintained by Canada were primarily aimed at the conservation of 
salmon and herring stocks and at rendering effective the restrictions on the harvesting of salmon and 
hemng. Canada formulated two arguments: first, that the export prohibitions were not conservation 
measures per se but had an effect on conservation because they helped provide the statistical 
foundation for the harvesting restrictions and second, that they increased the benefits to the Canadian 
economy arising from the Salmomd Enhancement Program. 16 

11. On the first argument, the panel noted that Canada had collected statistical data on many 
different species of fish, including certain salmon species, without imposing export prohibitions on 
them. Concerning the second argument, the panel noted that the Salmomd Enhancement Program 
also covered species not subject to export prohibitions and that Canada limited purchases of 
unprocessed fish only by foreign processors and consumers and not by domestic processors and 
consumers. In light of all these factors taken together, the Panel found that these prohibitions could 
not be deemed to be primarily aimed at the conservation of salmon and herring stocks and at 
tendering effective the restrictions on the harvesting of these fish. 17 The panel concluded therefore 
that the export prohibitions were not justified by Article XX(g). 


paras. 2.5-2.6. 
Ibid., para. 4.1. 

Ibid., para. 4.4. 
|6 ^id., para. 4.6. 

Ibid., para. 4 7 
17 Ibid. 
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III. THAILAND - CIGARETTES 18 

A. Parties 


Complainant: United States. 

Respondent: Thailand. 

Third Parties: The European Communities. 

B. Timeline of Dispute 


Panel requested: 5 February 1990. 

Panel established: 3 Apnl 1990. 

Panel composed: 16 May 1990. 

Panel Report circulated: 5 October 1990. 
Adoption: 7 November 1990. 

C. Main Facts 


1^. Under Section 27 of the 1966 Tobacco Act, Thailand prohibited the importation of cigarettes 
and other tobacco preparations, but authorized the sale of domestic cigarettes; moreover, cigarettes 
were subject to an excise tax. a business tax and a municipal tax. The United States complained that 
the import restrictions were inconsistent with Article XI; 1, and considered that they were not justified 
b) Article X1.2(c){i), nor by Article XX(b). The United States also requested the panel to find that the 
internal taxes were inconsistent with Article III:2. 

13. Thailand argued, inter alia , that the import restrictions were justified under Article XX(b) 
ecause the government had adopted measures which could only be effective if cigarette imports were 
pro i ited and because chemicals and other additives contained in US cigarettes might make them 
more harmtul than Thai cigarettes. Since the health consequences of the opening of cigarette markeh 
constitute one ol the major justifications lor Thailand's cigarette import regime, Thailand requested 
the panel to consult with experts from the World Health Organization (WHO). On the basis of a 
memorandum ot understanding between the parties, the panel asked the WHO to present ib 
conclusions on technical aspects of the case, such as the health effects of cigarette use and 


U . ^ lc " indicated that there were sharp differences between cigarettes manufactured in 
developing countries such as Thailand and those available in developed countries, which used 

jSUirU ? Unn8S - „ M T OVer ’ l ° Cally gr0Wn tobacco leaf harsher and smoked with to- 
n„ h , h ,k hc Amer ' can blended tobacco used m international brands. These differences werco! 

nm A rw COnCe t m t USe they made Smoklng wes,em cl S ar «tes easy for groups who migh 
smo -ih f,f™ 0 K e : S , U 5 w ° menand adolescents, and created the false illusion among mam 
the WHO -1,11'. ran S f ere sa er ! h aa ‘he native ones which consumers were quitting. However. 

harmful to)iealth”hafagarettesUnhoun' 0 eV ’ denCe C,garetteS WUh add,tlves svere less or nm ' 


18 Thailand - Restrictions 
n Nov ember 1990. BISD 37S '200. 

^ Ibid , para. 52. 
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p Summary of Findings on Article XX 

The panel found that the internal taxes were consistent with Article III:2 . 20 However, the 
restrictions were found to be inconsistent with Article XI: 1 and not justified under 
\rticle XI’2(c ). 21 The panel concluded further that the import restrictions were not "necessary" 
within the meaning of Article XX(b)."' 

.(. j] ie im port restrictions imposed by Thailand could not be considered "necessary" in terms of 
\rtide XX(b) because there were alternative measures consistent with the GATT, or less inconsistent 
with it which Thailand could reasonably be expected to employ to achieve its health policy 
objectives. 23 There were various measures consistent with the GATT which were reasonably 
available to Thailand to control the quality and quantity of cigarettes smoked and which taken 
together could have achieved the health policy goals pursued by Thailand . 24 For instance, the panel 
suggested that a ban on cigarette advertising could curb the demand while meeting the requirements 
of Article IIM.' 5 

IV. UNITED STATES - TUNA (MEXICO ) 26 

A. Parties 
C omplainant. Mexico. 

Respondent: United States. 

Third Parties: Australia; Canada, Chile; Colombia; Costa Rica; the European Communities; India; 
Indonesia; Japan; Korea, New Zealand; Nicaragua; Norway; Peru; the Philippines; Senegal; 
Singapore; Tanzania; Thailand: Tunisia and Venezuela. 

B. TIMELINE OF DISPUTE 
Panel requested: 25 January 1991. 

Panel established: 6 February 1991. 

Panel composed: 12 March 1991. 

Panel Report circulated: 3 September 1991. 

Panel Report not adopted, 
f Main Facts 

Ij 5 . Tuna are commonly caught in commercial fisheries using large "purse seine" nets. In the 
Eastern Tropical Pacific Ocean (ETP), dolphins are known to swim above schools of tuna. Tuna 
■ishermen in the ETP commonly use dolphins to locate schools of tuna, and encircle them 


20 

21 

23 

24 

25 

26 
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Ibid, paras. 86, 88. 

(bid., paras. 67-71. 

(bid., para. 82. 

(bid., para. 75. 

Ibid., para. 81. 

Ibid., para. 78. 

United States- Restrictions on Imports of Tuna, circulated on 3 September 1991, unadopted, 
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intentionally with purse seme nets on the expectation that tuna will be tound below the dolphins it 
was claimed that this technique might lead to incidental taking of dolphins during fishing operations 

18. The US Marine Mammal Protection Act (MMPA) of 1972, as revised, required a genera! 
prohibition of "taking” (harassment, hunting, capture, killing or attempt thereof) and importation into 
the United States of marine mammals, except with explicit authorization. It governed in particular the 
taking of marine mammals incidental to harvesting yellowtin tuna in the ETP. 

19. Under the MMPA, the importation of commercial fish or products from fish caught with 
commercial fishing technology, which results m the incidental kill or incidental serious injury of 
ocean mammals in excess of US standards, was prohibited. In particular, the importation of 
yellowfin tuna harvested with purse seine nets in the ETP was prohibited ( primary* nation embargo), 
unless the competent US authorities established that (i) the government of the harvesting country had 
a programme regulating takings of marine mammals that was comparable to that of the United States, 
and (li) the average rate of incidental taking of marine mammals by vessels of the harvesting nation 
was comparable to the average rate of such takings by US vessels. 27 To meet this requirement, the 
exporting country had to prove that the average rate of incidental takings (in terms of dolphins killed 
each time the purse seine nets are set) was no higher than 1.25 times the average taking rate ot 
US vessels m the same period. 28 In 1991, countries affected by the primary nation embargo were 
Mexico, Venezuela and Vanuatu. 29 Imports of tuna from countries purchasing tuna from a county 
subject to the primary nation embargo were also prohibited {intermediary nation embargo). In 1991. 
countries affected by the intermediary nation embargo were Costa Rica. France, Italy, Japan and 
Panama. 30 

20. Mexico claimed that the import prohibition on yellowfin tuna and tuna products was 
inconsistent with Articles XI, XIII and III. 31 The United States requested the panel to find that thi 
direct embargo was consistent with Article III and, in the alternative, was covered by Articles XX(h) 
and XX(g). The United States also argued that the intermediary> nation embargo was consistent with 
Article III and, m the alternative, was justified by Article XX, paragraphs (b), (d) and (g). 32 

D. Summary of Findings on article XX 

21. The panel found that the import prohibition under the direct and the intermediary embargoes 
did not constitute internal regulations within the meaning of Article III, was inconsistent with 
Article XI: 1 and was not justified by Article XX paragraphs (b) and (g) Moreover, the intermediary 
embargo was not justified under either Article XX (b), (d) or (g). 33 

22. The panel found, on the basis of the drafting history, that Article XX(b) did not extend to 
measures protecting human, animal or plant life outside of the jurisdiction of the country taking the 
measure. 34 Moreover, the panel considered that if the broad interpretation of Article XX(b) suggested 
by the United States were accepted, each contracting party' could unilaterally determine the life or 
health protection policies from which other contracting parties could not deviate without jeopardizing 


Ibid , para. 2.5. 

~ 8 Ibid , para. 2.6. 

Ibid , para. 2.8. 

30 Ibid , para. 2.11. 

3 ^ Ibid , para. 3.1. 

32 Ibid , paras. 3.6-3.T. 

33 Ibid , paras. 5.38-5.40. 

34 Ibid., para. 5.26. 
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their rights under the GATT . 35 The panel also rejected an extrajurisdictional application of 
Article XX(g) as well . 36 


13 The panel further noted that even if Article XX paragraphs (b) and (g) were interpreted to 
apply extrajurisdictionally, the US measures would not meet the requirements set out in these two 
provisions. In the panel’s view, the US measure could not be considered to be necessary within the 
meaning of Article XX(b) as the United States had failed to demonstrate that it had exhausted all 
options reasonably available to it to pursue its dolphin protection objectives through measures 
consistent with the GATT, in particular through the negotiation of international cooperative 
arrangements, which would seem to be desirable in view of the fact that dolphins roam the waters of 
many states and the high seas . 37 Concerning Article XX(g), the panel recalled that the United States 
linked the maximum incidental dolphin-taking rate which Mexico had to meet to the taking rate 
actually recorded for United States fishermen. The panel considered that a limitation on trade based 
on such unpredictable conditions could not be regarded as being primarily aimed at the conservation 
of dolphins in terms of Article XX(g ). 38 

24. Concerning Article XX(d), the panel noted that the United States had argued that the 
intermediary nations embargo was necessary to support the direct embargo because countries whose 
exports were subject to such an embargo should not be able to nullify the embargo’s effect by 
exporting to the United States indirectly through third countries. The Panel found that, given its 
finding that the direct embargo was inconsistent with the GATT, the intermediary nations embargo 
and the provisions of the MM PA under which it is imposed could not be justified under Article XX(d) 
as a measure to secure compliance with “laws or regulations not inconsistent with the provisions of 
this Agreement ”. 39 

V. UNITED STATES - TUNA (EEC ) 40 

A. Parties 

Complainant: The European Economic Community (EEC) and the Netherlands. 

Respondent: United States. 


Third Parties: Australia; Canada; Colombia; Costa Rica; El Salvador; Japan; New Zealand; Thailand 
and Venezuela. 

B- Timeline of Dispute 
Panel requested: 5 June 1992. 

Pane! established: 14 July 1992. 

Panel composed: 25 August 1992. 

Panel Report circulated: 16 June 1994. 

Panel Report not adopted. 


J6 ibid., para. 5.27. 
i7 Ibid, para. 5.32. 

Ibid., para. 5.28. 
j9 «, para. 5.33. 

40 ^id., para. 5.40. 

United States - Restrictions on Imports of Tuna, circulated on 16 June 1994, not adopted, DS29/R. 
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C. Main Facts 

25. The facts of this case are similar to the ones described above m the US - Tuna (Mexicoi ^ 
The MMPA provided that any nation {intermediary' nation) exporting yellowfin tuna or yellowfmtur 
products to the US had to certify and provide reasonable proof that it had not imported produ 
subject to the direct prohibition within the preceding sixth months . 41 After the adoption of a nr 
definition of intermediary nation, France, the Netherlands Antilles and the United Kingdom w Pl 
withdrawn from the list of intermediary nations. In October 1992, Costa Rica, Italy, Japan andSpr 
were still covered by the intermediary > nation embargo . 42 

26. The EEC and the Netherlands (on behalf of the Netherlands Antilles) complained that bo : 1 
the primary and the intermediary nation embargoes, enforced pursuant to the MMPA, did not U 
under Article III, were inconsistent with Article XI :1 and were not covered by any of the exceptior 
of Article XX. The United States argued that the intermediary nation embargo was consistent \nr 
the GATT since it was covered by Article XX, paragraphs (g), (b) and (d), and that the primary natio- 
embargo did not nullify or impair any benefits accruing to the EEC or the Netherlands since it did no 1 
apply to these countries. 

D. Summary of Findings on Article XX 

27. The panel found that the primary? and the intermediary nation embargo did not fall unde; 
Article III and were contrary to Article XI: 1. It found further that the US measures were not covers: 
by the exceptions in Article XX (b), (d) or (g). On Article XX (b) and (g), the panel found that there 
was no basis for the contention that Article XX applied only to policies related to the protection o, 
human, animal or plant life and health or to the conservation of natural resources located withmto 
territory of the contracting party , 43 and concluded that the policy pursued within the jurisdiction our 
its nationals and vessels, fell within the range of policies covered by Article XX(b) and (g ). 44 

28. However, the panel found that measures taken so as to force other countries to change then 
policies could not be considered "necessary'" for the protection of animal life or health in the sensei' 
Article XX(b ), 45 or primarily aimed at the conservation of exhaustible natural resources, or s’ 
rendering effective restrictions on domestic production or consumption, in the meaning c 
Article XX(g ). 46 Concerning Article XX(d), the panel found that since the primary ’ nation embanr 
was inconsistent with Article XI: 1, it could not serve as a basis for the justification of tm 
intermediary nation embargo . 47 

VI. UNITED STATES - AUTOMOBILES 48 

A. Parties 

Complainant: The European Communities. 

Respondent: United States. 

Third Parties: Australia; Japan and Sweden. 


4 ' Ibid , para. 2.12. 

42 Ibid., para. 2.15. 

43 Ibid., paras. 5.16-5.17, 5.32. 

44 Ibid , paras. 5.20, 5.33. 

45 Ibid., para. 5.39. 

46 Ibid., para. 5.27. 

47 Ibid., para. 5.41. 

United States - Taxes on Automobiles, circulated on 11 October 1994, not adopted, DS31/R- 



WT/CTE/W/203 
Page 37 


B timeline of Dispute 

Panel requested. 12 March 1993. 

Panel established: 12 May 1993. 

Panel composed: 2 August 1993. 

Panel Report circulated: 11 October 1994. 

Panel Report not adopted. 

C. Main Facts 

29. Three US measures on automobiles were under examination: the luxury tax on automobiles 
("luxury tax"), the gas guzzler tax on automobiles ("gas guzzler"), and the Corporate Average Fuel 
Economy regulation-("CAFE"). 

30 A luxury tax of 10% was imposed on the first retail sale of vehicles over S30,000 (a tax paid 
by customers). 4 ' J The gas guzzler tax was an excise tax on the sale of automobiles within "model 
types" whose fuel economy failed to meet certain fuel economy requirements (a tax imposed on 
manufacturers).' 0 The CAFE regulation required a minimum average fuel economy for passenger 
automobiles (or light trucks) manufactured in the United States, or sold by any importer. 51 For 
companies that were both importers and domestic manufacturers, average fuel economy was 
calculated separately for imported passenger automobiles and for those manufactured domestically. 

31 The European Communities complained that the regulation had a disproportionate impact on 
EC cars and that treatment based on fleet averaging was inherently discriminatory, since importers of 
cars from specialized manufacturers, which tended to be foreign, could not offset the fuel economy of 
cars below the standard with those above the standards. 52 The European Communities argued that 
these measures were inconsistent with Article III and could not be justified under Article XX(g) or 
(d) The United States contended that these measures were consistent with the GATT. However, the 
United States considered that it was obvious from the facts that, as a central element of US energy 
conservation policy, the CAFE measures were also measures within the scope of Article XX(g). 

D Summary of Findings on article XX 

32. The panel found that both the luxury tax and the gas guzzler tax were consistent with 
Article 111:2. However, it found the CAFE regulation to be inconsistent with Article 111:4, as the 
ieparate foreign fleet accounting discriminated against foreign cars and the fleet averaging 
dillerentiated between imported and domestic cars on the basis of factors relating to control or 
ownership of producers or importers (i.e. based on origin), rather than on the basis of factors directly 
related to the products as such. 

33 The panel considered that a policy to conserve gasoline, which is produced from petroleum, 
an exhaustible natural resource, was within the range of policies covered by Article XX(g). The 
panel further found that the separate foreign fleet accounting was not justified under Article XX(g) 
because the measure did not contribute directly to fuel conservation in the US; thus, a measure that 

V) Ibid, para. 2.2. 

50 Ibid., para. 2.5. 

51 Ibid , paras. 2.15-2.16. 

5 ‘ Ibid., para. 5.41. 

5j Ibid, para. 3.315. 

54 Ibid., para. 5.57. 
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did not further the objectives of conservation of an exhaustible resource could not be deemed to he 
primarily aimed at such conservation . 53 In addition, the panel found that the CAFE regulation could 
not be justified under Article XX(d) as the underlying measure (the CAFE requirement) was itself 
inconsistent with the GATT . 56 

VII. UNITED STATES - GASOLINE 57 

A. Parties 


1. Panel 


Complainant: Brazil and Venezuela. 

Respondent: United States. 

Third Parties: Australia; Canada; the European Communities and Norway. 
2. Appellate Body 
Appellant: United States. 

Appellees: Brazil and Venezuela. 

Third Participants: the European Communities and Norway. 

B. Timeline of Dispute 


Panel requested: 25 March 1995. 

Panel established: 10 April 1995. 

Panel composed: 28 Apnl 1995. 

Panel Report circulated: 29 January 1996. 

Notice ot appeal: 21 February' 1996. 

Appellate Body Report circulated: 29 April 1996. 
Adoption: 20 May 1996. 

C. Main Facts 


IFP \) nmmuknu-Uh d ™ nc ^ ent 10 the Clean Air Act, the Environmental Protection Agency 
o reduce gasoline Rule on the composition and emissions effects of gasoline, m onto 

to reduce a,r pollution ,n the United States and to ensure that pollution from the combustion ol 

gasoline did not exceed 1990 levels Th PC p mUr L1 . A uon irom me comDUil , 

damage experienced by large US cities as a result esta J? llsh ! d t0 address the ozone and polll “ IOn 

y .urge us cities, as a result, principally, of car exhaust fumes. 


55 Ibid , para. 5.61. 

^ Ibid , para. 5.67. 

C.- if "" SttiflilciKcfs i . 

Bodv Renort. adopted on "^O Mav iQqk ° n ^ Conventional Gasoline , Panel Report and Appellate 

* y W1/DS2/R and WT/DS2/AB/R. 
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^ p rom l January 1995, the Gasoline Rule permitted only gasoline of a specified cleanliness 
("reformulated gasoline") to be sold to consumers in the most polluted areas of the country. In the 
rest of the country, only gasoline no dirtier than that sold in the base year of 1990 ("conventional 
gasoline") could be sold/ 8 The Gasoline Rule applied to all US refiners, blenders and importers of 

gasoline. 

16 The EPA regulation provided two different sets of baseline emissions standards. 59 First, it 
required any domestic refiner which was in operation for at least six months in 1990 to establish an 
"individual baseline", which represented the quality of gasoline produced by that refiner in 1990. 
Second, EPA established a "statutory baseline", intended to reflect average US 1990 gasoline quality. 
The statutory baseline was assigned to those refiners who were not in operation for at least six months 
in 1990 . and to importers and blenders of gasoline. The statutory baseline imposed a stricter burden 
on foreign gasoline producers. 

37. Venezuela and Brazil claimed that the Gasoline Rule was prejudicial to their exports to the 
United States and that it favored domestic producers. Accordingly, the Gasoline Rule was 
inconsistent with Articles III and XXIII: 1(b) of the GATT 1994, with Article 2.2 of the Agreement on 
Technical Barriers to Trade (TBT Agreement), and was not covered by Article XX. 60 The 
United States argued that the Gasoline Rule was consistent with Article III, and, in any event, was 
justified under the exceptions contained in Article XX, paragraphs (b), (g) and (d), and that the Rule 
was also consistent with the TBT Agreement. 61 The United States appealed the panel report but 
limited its appeal to the panel’s interpretation of Article XX of the GATT 1994. 

D. Summary of Findings on Article XX 

38. The panel found that imported and domestic gasoline were like products, and that since, under 
the baseline establishment methods, imported gasoline was effectively prevented from benefitting 
from sales conditions as favourable as domestic gasoline were afforded by an individual baseline tied 
to the producer of a product, imported gasoline was treated less favourably than domestic gasoline. 62 
The Gasoline Rule was accordingly inconsistent with Article III. 

39. The panel agreed with the parties that a policy to reduce air pollution resulting from the 
consumption of gasoline was a policy concerning the protection of human, animal and plant life or 
health mentioned in Article XX(b). 63 However, the panel found that the baseline establishment 
methods were not “necessary” under Article XX(b) since there were other consistent or less 
inconsistent measures reasonably available to the US for the same policy objective. 64 The panel 
rejected a justification of the measure under Article XX(d) as the baseline establishment methods 
were not an enforcement mechanism (to "secure compliance"), but were simply rules for determining 
the individual baselines. 65 Finally, the panel considered that a policy to reduce the depletion of clean 
air was a policy to conserve a natural resource within the meaning of Article XX(g). 66 However, the 
panel tound that the less favourable baseline establishment methods at issue in this case were not 
primarily aimed at the conservation of natural resources. 67 In light of these findings, it was not 
deemed necessary by the panel to determine whether the measure met the conditions set out in the 


Ibid., Panel Report, para. 2.2. 

59 Ibid., paras. 2.6, 2.8. 
so 

Ibid., paras. 3.1-3.2. 

Ibid., para. 3.4. 

62 n , 

Ibid., para. 6.16. 

Ibid., para. 6.21. 

Ibid., para. 6.28. 

Ibid., para. 6 33. 

^ Ibid., para. 6.37. 

Ibid., para. 6.40. 
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chapeau of Article XX . 68 The panel concluded that the Gasoline Rule could not be justified und. 
Article XX(b), (d) or (g). The panel finding was reversed on appeal. 

40. The Appellate Body held that the baseline establishment rules contained m the Gasoline Rub 
fell within the terms of Article XX(g), but failed to meet the requirements of the chapeau „• 
Article XX. It noted that the chapeau addressed not so much the questioned measure or its specif 
contents as such, but rather the manner in which that measure is applied. Accordingly, the chapeau t 
animated by the pnnciple that while Members have a legal right to invoke the exceptions v 
Article XX, they should not be so applied as to lead to an abuse or misuse . 69 

41. It concluded that the application of the US regulation amounted to unjustifiaK. 
discrimination and to a disguised restriction on trade because of two omissions on the part off. 
United States . 0 First, the United States had not explored adequately means, including in particulr 
cooperation with Venezuela and Brazil, of mitigating the administrative problems that led lb 
United States to reject individual baselines for foreign refiners. Second, the United States did not cor; 
the costs for foreign refiners that would result from the imposition of statutory baselines. 

Mil. UNITED STATES - SHRIMP 71 

A. Parties 

1. Panel 

Complainant: India, Malaysia; Pakistan and Thailand. 

Respondent: United States. 


Third Parties: Australia; Colombia; Costa Rica; Ecuador; El Salvador; the European Communities 
Guatemala; Hong Kong; Japan; Mexico; Nigeria; the Philippines; Senegal; Singapore; Sri Lanka ari 
Venezuela, 

2. Appellate Body 
Appellant: United States. 

Appellees: India; Malaysia; Pakistan and Thailand. 

Third Participants: Australia: Ecuador; the European Communities; Hong Kong, China; Mexico ar.c 
Nigeria. 

B. Timeline of Displte 

Panel requested: 9 January- 1997 (Malaysia and Thailand); 30 January 1997 (Pakistan) and 

25 February 1997 (India). 

Panel established: 25 February- 1997 and 10 April 1997 (for India). 

Panel composed; 15 April 1997. 


fci I hid , para. 6.41 

LS ~ Gasoline, Appellate Body Report, DSR 1996, p. 21 

ibid . pp 25-26 


nut a oJiUivs 


j u i j, . ' rronwmort oj L erratn Shrimp and Shrimp Products , 

and Panel Report adopted on 6 November 1998, \VXDS58 


/AppCUUlC 
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panel Report circulated: 15 May 1997. 

Notice of appeal- 13 July 1998. 

Appellate Body Report circulated: 12 October 1998. 


Adoption: 6 November 1998 

c. Main Facts 

41 Sea turtles at issue arere characterized as highly migratory species, spending their lives at sea, 
mmratinc between their foraging and their nesting grounds. They have been adversely affected by 
human activity, either directly (exploitation of their meat, shells and eggs), or indirectly (incidental 
capture in fisheries, destruction of their habitats, pollution of the oceans). In 1998, all species of sea 
turtles were included in Appendix I of the 1973 Convention on International Trade in Endangered 
Species ("CITES "). 72 

43 The US Endangered Species Act of 1973 ("ESA") lists as endangered or threatened the five 
species of sea turtles occumng m US waters and prohibits their take within the United States, within 
the US territorial sea and the high seas. Pursuant to the ESA, the United States required that shrimp 
trawlers used "turtle excluder devices" (TEDs ) 73 m their nets when fishing in areas where there was a 
significant likelihood of encountering sea turtles. 

44. Section 609 of Public Law 101-162 (hereafter "Section 609"), enacted in 1989 by the 
United States, intended to, inter alia , develop bilateral or multilateral agreements for the protection 
and conservation of sea turtles. Section 609 prohibited that shrimp harvested with technology that 
might adversely affect certain sea turtles be imported into the United States, unless the harvesting 
nation was certified to have a regulatory programme for the conservation of sea turtles and an 
incidental take rate comparable to that of the United States, or that the particular fishing environment 
of the harvesting nation did not pose a threat to sea turtles . 74 In practice, countries having any of the 
live species of sea turtles within their jurisdiction and harvesting shrimp with mechanical means had 
to impose on their fishermen requirements comparable to those borne by US shrimpers, essentially the 
use of TEDs at all times, if they wished to be certified and export shrimp products to the 
United States. The United States issued regulatory guidelines in 1991, 1993 and 1996 for the 
implementation of Section 609 detailing how to assess the comparability of foreign regulatory 
programmes with the US programme, as well as the criteria for certification. The United States 
effectively banned shrimp imports from countries that were not certified as having comparable 
conservation policies for endangered sea turtles or as coming from shrimp boats equipped with TEDs. 

■b. The complainants argued that the import prohibition on shrimp and shnmp products was 
inconsistent with Article XI:1 , 73 with Article I:l , 76 and with Article XIII: 1 as it restricted the 
importation of shrimp and shrimp products from countries which had not been certified, while like 
products from other countries which had been certified could be imported freely into the US . 77 The 
t ^ aime d that the measures at issue were justified under Article XX(b) and (g) given that these 
Provisions did not contain jurisdictional limitations, nor limitations on the location of the animals or 
natUra resources to be protected and conserved . 78 The complainants argued to the contrary that 

73 Ibid., Panel Report, para. 2.3. 

, A y , ^ is a trapdoor installed inside a trawling net which allows shrimp to pass to the back of the net 

lrecting sea turtles and other unintentionally caught large objects out of the net. 

US-Shrimp, Panel Report, para. 2.7. 

7 * Ibid., para. 7.11. 

77 Ibid., para. 7.18. 
para. 7.20. 

Ibid., para. 7.24. 
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Article XX(b) and (g) could not be invoked to justify a measure applying to animals outside the 
jurisdiction of the Member enacting the measure. 

46. On appeal, the US raised, inter alia . the issue of whether the panel erred m finding that the 
measure at issue constituted unjustifiable discrimination between countries where the same condition' 
prevail and, thus, was not within the scope of measures permitted under .Article XX of the 
GATT 1994. 0 

D. Summary of Findings on Article XX 

47. The panel ruled that it was equally appropriate to analyse first the introductory provision ot 
Article XX, and only thereafter the specific requirements contained m the paragraphs .* 0 This ruling 
was rejected by the Appellate Body. It indicated that the sequence of steps followed in the US- 
Gasoline case (first, characterization of the measure under Article XX(g); second, further appraisal u: 
the same measure under the introductory clauses of Article XX) reflected not inadvertence or random 
choice, but rather the fundamental structure and logic of Article XX .* 1 

48. The panel had found that the ban imposed by the United States was inconsistent with 
Article XI . 82 It had concluded that the US ban could not be justified under Article XX as it 
constituted "unjustifiable" discrimination between countries where the same conditions prevail and 
thus was not within the scope of measures permitted under Article XX . 83 It had reasoned that 
allowing such a ban would undermine Members' autonomy to determine their own policies 84 Since 
the panel had found that the US measure at issue was not within the scope of measures permitted 
under the chapeau of Article XX, it did not find it necessary to examine whether the US measure wav 
covered by paragraphs (b) and (g) of Article XX . 85 

49. The Appellate Body further ruled that the measure at stake qualified for provisional 
justification under Article XX(g), but failed to meet the requirements of the chapeau of Article XX. 
and, therefore, was not justified under Article XX. The Appellate Body found that the sea turtle* 
involved constituted "exhaustible natural resources" for purposes of Article XX(g), 8b and that 
Section 609 was a measure "relating to" the conservation of an exhaustible natural resource . 87 It ruled 
however, with regard to the chapeau, that discrimination resulted not only when countries in which 
the same conditions prevail were treated differently, but also when the application of the measure at 
issue did not allow for any inquiry into the appropriateness of the regulatory programme tor the 
conditions prevailing in the exporting countries . 88 Thereby, the failure of the United States to engage 
the appellees, as well as other Members exporting shrimp to the United States, in serious, across-the- 
board negotiations with the objective of concluding bilateral or multilateral agreements for the 
protection and conservation ot sea turtles, before unilaterally enforcing the import prohibition against 
the shrimp exports of those Members, was also taken into account . 89 


9 US - Shrimp , Appellate Body Report, para. 98. 

0 US - Shrimp , Panel Report, para. 7 28. 

81 US-Shrimp, Appellate Body Report, para. 119. 
” US - Shrimp, Panel Report, para. 7.17. 

83 Ibid , para. 7.49. 

84 Ibid , para. 7.51. 

85 Ibid , paras. 7.62-63. 

US - Shrimp, Appellate Body Report, para 134 

87 Ibid , para, 142. 

88 Ibid , para. 165. 
m Ibid., para. 166. 
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EUROPEAN COMMUNITIES - ASBESTOS 90 
A Parties 
j Panel 
Complainant: Canada. 

Respondent: European Communities. 

Third Parties: Brazil; the United States and Zimbabwe. 


2. Appellate Body 

Appellant and Appellee: Canada. 

Appellant and Appellee: European Communities, 
[bird Participants: Brazil and the United States. 

B. Timeline of Dispute 

Panel requested: 8 October 1998. 

Panel established: 25 November 1998. 


Pane! composed. 29 March 1999. 

Panel Report circulated: 18 September 2000. 

Notice of appeal: 23 October 2000. 

Appellate Body Report circulated: 12 March 2001. 
Adoption: 5 April 2001. 

C. Main Facts 


-0. Chrysotile asbestos is generally considered to be a highly toxic material, the exposure to 
v-hich poses significant threats to human health such as risk of asbestosis, lung cancer or 
mesothelioma. However, due to their special qualities (for instance, resistance to very high 
temperatures and to different types of chemical attack), asbestos fibres have found wide use in 
industrial and other commercial applications . 92 


U. In the light of these circumstances, the French Government, which had previously imported 
amounts of chrysotile asbestos, adopted a Decree which provided for a ban on asbestos fibres 
f 1 ^ Products containing asbestos fibres. The Decree provided also for certain limited exceptions to 
' v ^ an ^ or chrysotile asbestos (also called white asbestos) fibres: 


d .. d Euiopean Communities - Measures Affecting Asbestos and Asbestos-Containing Products, Appellate 
v Report and Panel Report, adopted on 5 Apnl 2001, WT/DS135. 

,i EC-Asbestos, Panel Report, para. 3.66. 

'Ibid, para. 2 . 2 . 
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"I. On an exceptional and temporary basis, the bans instituted under Article 1 shall 
not apply to certain existing materials, products or devices containing chrysotile fibre 
when, to perform an equivalent function, no substitute for that fibre is available 
which: 


On the one hand, in the present state of scientific knowledge, poses a 
lesser occupational health risk than chrysotile fibre to workers handling those 
materials, products or devices; 

on the other, provides all technical guarantees of safety corresponding to 
the ultimate purpose of the use thereof 93 

52. The European Communities argued that in prohibiting the placing on the market and useoi 
asbestos and products containing asbestos, the Decree sought to halt the spread of the risks due n 
asbestos, particularly for those exposed occasionally and very often unwittingly to asbestos when 
working on asbestos-containing products. 44 France contended that it could thereby reduce the number 
of deaths due to exposure to asbestos fibres among the French population, whether by asbestosis, lung 
cancer or mesothelioma. 

53. Canada is the number two producer and number one exporter of chrysotile. 9 '" Canada did no 1 
dispute that chrysotile asbestos caused lung cancer, but made, inter alia , a distinction between 
chrysotile fibres and chrysotile encapsulated in a cement matrix. Canada challenged the Decree 
insofar as it prohibited, inter alia, the use of chrysoUle-cement products. Canada argued that the 
Decree altered the conditions of competition between, on the one hand, substitute fibres of French 
origin and, on the other hand, chrysotile fibre from Canada. Accordingly, the Decree imposed kv 
favourable treatment to imported asbestos as compared to domestic substitutes for asbesuw 
However, the European Communities held that there was still a risk of accidental contamination 
especially in the case of DIY enthusiasts or professionals working only occasionally in ar, 
environment where asbestos was present. Data submitted to the panel showed that such exposure 
could exceed the statutory limits under ISO 7337, 96 which were themselves higher than those ot the 
WHO or those applied by France before the ban. 97 

54. Canada claimed that the Decree violated Articles 111:4 and XI of the GATT 1994 and 
Articles 2.1, 2.2, 2.4 and 2.8 of the TBT Agreement, and also nullified or impaired benefits unde 
Article XXIII: 1(b). The European Communities argued that the Decree was not coxered b> in: 
TBT Agreement. With regard to GATT 1994, the European Communities requested the panel v 
confirm that the Decree was either compatible with Article 111:4 or necessary to protect human healir 
within the meaning of Article XX(b). 

D. Summary of Findings on article XX 

55. The panel found that chrysotile-fibre products and fibro-cement products were like product 
vuth the meaning ot Article 111:4. The panel further found that the provisions of the Decree relating u 
the prohibiting of the marketing of chrysotile fibres and chrysotile -cement products violatcc 


Decree No. 96-1133 of 24 December 1996 concerning the ban on asbestos, implemented pursuant fc 
the Labour Code and the Consumer Code, Journal Officiel of 26 December 1996 Reproduced in Annex 1 t> 
EC - Asbestos Panel report. 

94 £C - Asbestos, Panel Report, para. 8.185. 

Ibid , para. 3.20. 

See Intemataonal Organization for Standardization, ISO 7337 (1984). 

EC ~ Asbestos, Panel Report, para. 8.191. 
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\rticle III-4 Nevertheless, the panel decided that the violation of Article 111:4 was justified under 
l e xx(b) and that the measure did not conflict with the chapeau of Article XX . 98 

panel noted that the experts consulted confirmed the health risks associated with 
'\posure to chrysotile asbestos m its vanous uses and, therefore, that a prohibition of chrysotile 
asbestos fell within the range of policies designed to protect human life or health (Article XX(b)). 
rhe panel also found that there was no reasonable alternative available (e.g. the controlled use of 
asbestos products as suggested by Canada) to the European Communities . 100 Concerning the chapeau 
of Article XX, the panel found that the application of the Decree did not constitute arbitrary or 
unjustifiable discrimination , 101 and that the examination of the design, architecture and revealing 
structure of the Decree could not lead to conclude that the Decree had protectionist objectives . 102 

57 . On appeal, Canada disputed two aspects of the panel's findings: the question of whether the 
use of chrvsotile-cement products posed a risk to human health and whether the measure at issue was 
"necessary" to protect human life or health . 103 The Appellate Body upheld both findings. It 
reaffirmed the Panel's margin of discretion in assessing the value of evidence and the weight to be 
ascribed to that evidence , 104 and found that the panel remained well within the bounds of its discretion 
m finding that chrysotile-cement products posed a risk to human life or health . 105 

5S. The Appellate Body also rejected Canada's arguments against the necessity of the measure. It 
ruled that WTO Members have the right to determine the level of protection of health that they 
consider appropriate in a given situation . 106 In order to evaluate whether the measure was necessary, 
the Appellate Body examined, inter alia, whether there was an alternative measure consistent with the 
GATT 1994. or less inconsistent with it, which a Member could reasonably be expected to employ to 
achieve its objectives. It ruled that one aspect of the weighing and balancing process comprehended 
in the determination of whether a WTO-consistent alternative measure is reasonably available is the 
extent to which the alternative measure contributes to the realization of the end pursued. In addition, 
the Appellate Body noted that the more vital or important the policy pursued, the easier it would be to 
prove that a measure was necessary to meet the objectives of the policy . 107 In this case, the objective 
pursued (health) was characterized as "vital and important in the highest degree ". 108 It found therefore 
that the efficacy of the alternative proposed by Canada (the controlled use) was particularly doubtful 
m certain situations and that it would not allow France to achieve its chosen level of health 

] ivq 

protection. 


98 Ibid , paras. 8.240-241. 

99 Ibid., para. 8.194. 
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Ibid , para. 8.221. 
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104 - Asbestos, Appellate Body Report, para. 155. 
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X. UNITED STATES - SHRIMP (ARTICLE 21.5) 110 

A. Parties 

1, Panel 
Complainant: Malaysia. 

Respondent: United States. 

Third Parties: Australia; Canada; Ecuador; Hong Kong, China; the European Communities; India 
Japan; Mexico; Pakistan and Thailand. 

2. Appellate Body 
Appellant: Malaysia. 

Appellee; United States. 

Third Participants: Australia; the European Communities; Hong Kong, China; India, Japan. Mexico 
and Thailand. 

B. Timeline of Dispute 
Panel requested: 12 October 2000. 

Panel established: 23 October 2000. 

Panel composed: 23 October 2000. 

Panel Report circulated: 15 June 2001. 

Notice of appeal: 23 July 2001, 

Appellate Body Report circulated: 22 October 2001. 

Panel Report adopted: 21 No\ember 2001. 

C. Main Facts 

59. In accordance with Article 21.5 ot the DSU, 111 Malaysia requested that the Dispute Settlemcr.: 
B°d> < OSB> re ter to a panel its complaint with respect to whether the United States had complin 
vxith the recommendations and rulings ol the DSB in United States - Import Prohibition of Ceruw 
Shrimp ami Shrimp Products , adopted on 6 November 1998 (see Part VIII above). The DSB relerrc.i 
the matter to the original panel. 


, ... Lmttd Shuts Impoti Prohibition of Certain Shrimp and Shrimp Products Recourse to twin /<■' 2 

by Malaysia, Appellate Body Report and Panel Report, adopted on 21 November 2001, WT/DS58/AB RW 
n * c e “■*‘5 °1 die DSU reads as follows "Where there is disagreement as to the existence 
consistency wit a t o\ered agreement of measures taken to comply with the recommendations and rulings sue:: 

^ eC | e * rough recourse to these dispute settlement procedures, including \vhere%er possitw 

reso to the original panel. The panel shall circulate its report within 90 days after the date of referral of tA 

rn , U 't L pand COnslders lhal !t cannot P rov ide its report within this time frame, it shall inform ilw 
illIpm” R ° reaSO ° S f0F th£ dday t0gether WIth an estlmate of the Period within which it will subm- 
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i [n order to implement the recommendations and rulings of the DSB, the United States issued 
h Revised Guidelines for the Implementation of Section 609 of Public Law 101-162 Relating to the 
pVction of Sea Turtles in Shrimp Trawl Fishing Operations (the "Revised Guidelines"). 152 These 
Revised Guidelines replaced the guidelines issued m April 1996 that were part of the original measure 
aUake The Revised Guidelines set forth criteria for certification. 

j Malaysia claimed that Section 609, as currently applied continued to violate Article XI: l and 
that the United States was not entitled to impose any prohibition m the absence of an international 
vneement allowing it to do so. The United States did not contend that the implementing measure was 
compatible with Article XI: 1 but that it was justified under Article XX(g). The United States argued 
that the Revised Guidelines responded to its obligation to remedy all the inconsistencies identified by 
the Appellate Body under the chapeau of Article XX. 113 

p summary of Findings on Article XX 

(P The panel was called upon to examine the compatibility of the implementing measure with 
Article XX(g). It noted that in US - Shrimp , the Appellate Body concluded that Section 609 was 
provisionally justified under Article XX(g). Therefore, since the implementing measure before the 
panel was identical to the measure examined by the Appellate Body m relation to paragraph (g), the 
oanel held that the implementing measure was provisionally justifiable under Article XX(g). 114 

63 , The panel then recalled the Appellate Body's finding in US - Shrimp concerning the nature of 
the chapeau of Article XX: 

"the task of interpreting and applying the chapeau is (...) essentially the delicate one 
of locating and marking out a line of equilibrium between the right of a Member to 
invoke an exception under Article XX and the rights of the other Members under 
varying substantive provisions (...) of the GATT 1994". 116 

64, The panel concluded that the recognition that the protection of migratory species was best 
achieved through international cooperation significantly moved the line of equilibrium towards a 
bilaterally or multilaterally negotiated solution, thus rendering recourse to unilateral measures less 
acceptable. 116 On this basis, the panel proceeded to determine whether the line of equilibrium in the 
field of sea turtle conservation and protection was such as to require the conclusion of an international 
agreement or only efforts to negotiate. It concluded that the obligation of the United States was an 
obligation to negotiate, as opposed to an obligation to conclude an international agreement. 117 It also 
concluded that the US had made serious good faith efforts to negotiate an international agreement. 

65, On appeal, Malaysia claimed that the panel erred in finding that the new measure at issue was 
applied in a manner that no longer constituted a means of "arbitrary or unjustifiable discrimination" 
under Article XX. Malaysia first asserted that the United States should have negotiated and 
unwhuied an international agreement on the protection and conservation of sea turtles before 
imposing an import prohibition. The Appellate Body upheld the panel’s finding and rejected 
Malaysia s contention that avoiding "arbitrary and unjustifiable discrimination" under the chapeau of 
Article XX required the conclusion of an international agreement on the protection and conservation 
4 iea turtles. Malaysia also argued that the measure at issue resulted in "arbitrary or unjustifiable 
^crimination" because of the lack of flexibility of the US measure. The Appellate Body upheld 

US-Shrimp (21 5), Panel Report, para. 2.22. 

I"/W, pan. 5 24. 

Hs /iU,paras. 5.39-5.42. 

\\i, ^- Shrimp, Appellate Body Report, para. 159. 
in US-Shrimp (21.5), Panel Report, para. 5.59. 

U8 AW., para. 5.67. 

US-Shrimp (21.5), Appellate Body Report, para. 134. 
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again the panel's finding and agreed with the reasoning of the panel that conditioning market acee 
on the adoption of a programme comparable in effectiveness , allowed tor sulficient flexibility mih 
application of the measure so as to avoid "arbitrary or unjustifiable discrimination". 1 ,g 
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WTO and Environment 

Shrimp-Turtle and EC-Hormones Cases 

This paper undertakes a review of two cases brought before the Appellate Body of the 
WTO -the shrimp-turtle case and the EC-Hormones case - to find that the WTO has gone a 
lo wa y j n integrating environmental concerns with the objective of free trade. Third world 
countries have nothing to gain through the anti-WTO stance of NGO whose actions are 
likelv to help protectionism by the developed countries. 


B S ClIIMM 


T he WTO contains the single most 
important set of rules governing 
international trade and is therefore 
at the centre of the global debate seeking 
io define the relationship between trade 
and environment. The interface between 
trade and environment encompasses a range 
of issues that have been identified by the 
WTO Committee on Trade and Environ¬ 
ment (CTE). 1 The present paper merely 
explores the rclationshipbetwccn the WTO 
dispute settlement system (DSS) and the 
goal of environment protection through 
undertaking a critical review of two of the 
most important cases brought before its 
Appellate Body, viz, the United States - 
Import Prohibition of Certain Shrimp and 
Shrimp Products, 1998 (hereafter the 
Shnmp-Turtlecase) and the EC Measures 
Concerning Meat and Meat products 
(Hormones), 1998 (hereafter the EC- 
Hormones case). 

The central thesis of the paper is that the 
VvTO is far from being the anti-environ¬ 
ment organisation it is portrayed to be by 
northern NGOs and academics. While it 
is true that in both these cases the WTO 


Appellate Body found the impugned 
measures GATT illegal, u took several 
Significant interpretative steps towards 


integrating trade and environmen 
tives. The Appellate Body not on 
fed that the WTO will not stand in 
environment protection but al 
ferred a certain latitude on state: 
‘■Vng sanitary and phyto-samta 
J “ rcs * ndced - provided certain prt 
T are me <. the WTO Appellai 
^seated that it was willing to 
^hteral tra de measures in pu 
environment protection objective 
•noiher words, there is an urge 
eontest the anti-environment u 


the WTO so assiduously disseminated by 
northern academics and environment 
groups to create the climate in which GATT 
rules may either be further interpreted in 
the direction of integrating trade and 
environment objectives or be amended 
through a side agreement to allow envi¬ 
ronment protection objectives to trump 
free trade rules. To put it differently, 
northern NGOs and academics are pursu¬ 
ing a dual strategy on the trade-environ¬ 
ment front: on the one hand pressurising 
the WTO dispute settlement bodies 
(through critiques and amicus cunae bnefs) 
to interpret the existing GATT rules to 
accommodate theirenvironmentconcems; 
and, on the other hand, seeking to put the 
trade-environment issue on the agenda of 
the next-round-of trade negotiations. 

While the third world countries have 
been alert to the latter strategy (as in Seattle) 
they have not entirely appreciated the 
significance of the interpretative strategy 
This has prevented them from considering 
the advantages of open negotiations fora 
new side agreement which will offer the 
opportunity not only to seek a balanced 
arrangement but to inter alia demand fi¬ 
nancial and technological transfers from 
the developed countries. The dual strategy 
also allows third world NGOs to oppose 
the inclusion of the trade-environment 
agenda in a new round of trade negotia¬ 
tions without upsetting foreign sponsors 
as long as they do not draw attention to 
the interpretative goings on in the WTO. 
On the downside, the side agreement 
approach would legitimise the use of trade 
measures to realise non-trade objectives 
and encourage linkage proposals in other 
fields such as labour. In the circumstances, 
perhaps the best strategy is the pursuit of 
separate multilateral environment agree¬ 


ments (MEAs) for they allow the benefits 
of the side agreement to be reaped with¬ 
out bringing environment protection 
into WTO. 

In brief, this article is not written to 
support the side agreement strategy but 
merely to caution policy-makers of the 
third world that what they may keep out 
through the front door may find its way 
into the WTO through the backdoor If this 
is to be prevented then third world states 
must challenge the anti-environment im¬ 
age of the WTO being purveyed by north¬ 
ern NGOs and academics. 

The paper is divided into four pans: 
Part I identifies the relevant GATTAVTO 
mlcsTFart II offers a detailed analysis of 
thereponofthe WTO Appellat e Body in the 
Turtle Shrimp case (1998) which is related 
toGATT Article XX. Part III examines the 
EU-Hormones case (1998) concerning the 
Agreement on Sanitary and Phytosamtary 
Measures (SPS) Part IV contains ccnain 
final remarks in lieu of conclusions 


Trade and Environment: 
GATT/WTO Rules 
GATT (1947) 

GATT(1947), which is still in force, was 
never seriously concerned with the inter¬ 
face between trade and environment But 
as environmental protection became a 
maj'or concern and states enacted appro¬ 
priate laws, which sometimes impinged on 
international trade, these came to be chal¬ 
lenged before Lhe GATT DSS. The usual 
context in which environmental laws came 
to be questioned were GATT Articles I. 
Ill, XI and XX. With lhe exception of cases 
pertaining to the Agreement on Sanitary 
and Phytosamtary Measures (SPS) am ved 
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at m the Uruguay Round of Trade Nego¬ 
tiations thus continues to be the case under 
the WTO. 

Articles L, III. and XI of GATT contain 
the core obligations of member states, while 
Article XX embodies the general excep¬ 
tion clause. Article I codifies the most 
favoured nation (MFN) principle. It inter 
alia states that “any advantage, favour, 
privilege or immunity granted by any 
contracting party to any product originat¬ 
ing m or destined for any other country 
shall be accorded immediately and un¬ 
conditionally to the like product originat¬ 
ing in or destined for the territories of all 
other contracting parties". Article III, on 
the other hand, cal Is for national treatment 
on internal taxation and regulation be¬ 
tween imported and domestic products so 
as not to afford protection to domestic pro¬ 
duction. Article XI calls for the “general 
elimination of quantitative restrictions". 
Article XX entitled ‘General Exceptions’ 
allows states, subject to certain conditions 
stated in its chapeau , to depart from GATT 
obligations to serve legitimate policy 
objectives which include measures neces¬ 
sary to protect human, animal or plant 
life or health and the conservation of ex¬ 
haustible natural resources. The relevant 
portions of Article XX read: 

Subject to the requirement that such 
measures are not applied in a manner which 
would constitute a means of arbitrary or 
unjusd fiable disen mi nation between coun¬ 
tries where the same conditions prevail, or 
a disguised restriction on international 
trade, nothing in this Agreement shall be 
construed to prevent the adoption or en¬ 
forcement by any contracting party of 
measures: 

(b) necessary to protect human, animal or 
plant life or health;... 

(g) relating to the conservation of exhaust¬ 
ible natural resources if such measures 
are made effective in conjunction with 
restrictions on domestic production or 
consumption;... 

The interpretation of the provisions of 
Article XX has been the subject of several 
disputes.* The analysis in this paper is 
confined to the Shrimp-Turtle case as it 
is not only the latest in the senes of cases 
but also saw both free trade and develop¬ 
ment arguments used by the WTO Panel 
to oppose the integration of trade and 
environment objectives, and its systematic 
antique by the WTO Appellate Body. In 
the process, the Appellate Body clarified 
the structure of Article XX and advanced 


interpretations that go a long way towards 
shaping a balanced response to tne rela¬ 
tionship of trade and environment. 

WTO 

The issue of trade and environment was 
not on the agenda of the GATT Uruguay 
Round of Multilateral Trade Negotiations 
(1986-94) which led to the adoption of the 
Final Act Embodying the Results of the 
Uruguay Round of Multilateral Trade 
Negotiations (hereafter the Final Act) and 
the establishment of the WTO through the 
Agreement Establishing the WTO (one of 
the several agreements which constitute 
the Final Act). However, the Preamble to 
the Agreement establishing the WTO 
mentions the goal of “...optimal use of the 
world’s resources in accordance with the 
objective of sustainable development...” 
The significance of the preambular para¬ 
graph was noted by the WTO Appellate 
Body in the Shrimp-Turtle case. Accord¬ 
ing to it, “as this preambular language 
reflects the intentions of negotiators of the 
WTO Agreement, we believe it must add 
colour, texture and shading to our inter¬ 
pretation of the agreements annexed to the 
WTO Agreement In the view of the 
Appellate Body what the preambular 
paragraph showed was that “the signato¬ 
ries to the Agreement were, in 1994, fully 
aware of the importance and legitimacy of 
environmental protection as a goal of 
national and international policy” (ibid, 
para 129). 

Besides the Preamble, the Final Act 
contains a number of agreements with 
implications for trade-environment issues. 
These include the Agreement on Agricul¬ 
ture, the Agreement on Trade Related 
Aspects of Intellectual Property Rights 
(TRIPs), the Agreement on Subsidies and 
Countervailing Measures, the Agreement 
on Technical Barriers to Trade (TBT) and 
the Agreement on SPS. From the point of 
view of the present paper, the most sig¬ 
nificant agreement is the Agreement on 
SPS which was the subject of dispute in 
the EC - Hormones case and will be dis¬ 
cussed presently in conjunction with it. 

WTO OSS 

The WTO Agreement establishes a 
Dispute Settlement Body (DSB) which is 
to discharge the responsibilities laid down 
in the Understanding on Rules and Pro¬ 
cedures Governing the Settlement of Dis¬ 
putes (hereafter the DSU), an integral part 


of the Final Act The WTO DSS has betr. 

established with several objectives in mind 

It is to be the “central element inproviding 
security and predictability to the multilat¬ 
eral trading system” and is to serve m 
“preserve the rights and obligations ct 
members” The DSU also calls for “the 
prompt settlement of situations” and "the 
maintenance of a proper balance betweer 
the rights and obligations of members’ 
(Article 3) The DSB is composed e: 
representatives of all member states. It has 
the authority ‘to establish panels, adopt 
panel and Appellate Body reports, main¬ 
tain surveillance of implementation of 
rulings and recommendations, and 
authorise suspension of concessions and 
other obligations..." (Article 2.1). 

While the DSU establishes alternative 
dispute settlement mechanisms, the pnn- 
cipal means of dispute settlement remains 
in practice the establishment of panels 
where parties fail to resolve their dispute 
through consultations. The function ot 
panels, as stated in Article 11 of DSU, is 
“to assist the DSB in discharging its re¬ 
sponsibilities” and is accordingly called 
upon to make “an objective assessment of 
the matter before it, including an objective 
assessment of the facts of the case". The 
DSU establishes for the first time an 
Appellate Body However, an appeal is to 
“be limited to issues of law covered in the 
panel report and legal interpretation devel¬ 
oped by the panel” (Article 17.6). A panel 
or Appellate Body report is to be adopted 
by the DSB on the basis of the negative 
consensus principle which ensures that ail 
reports will be automatically adopted. The 
rulings of the panel or the Appellate Body 
are however only binding on the panics 
concerned. But while stnctly speaking the 
doctrine of precedent is not a part of the 
WTO DSS, in practice the previous reports 
of the Panel and the Appellate Body re¬ 
ceive due consideration. 

The DSU requires unconditional ana 
immediate compliance with a ruling ora 
recommendation of the DSB. The DSB is 
required “to keep under surveillance the 
implementation of adopted recommenda¬ 
tions or rulings”. If it is not possible is 
comply immediately then a “reasonable 
period of rime" may be given to the con¬ 
cerned party in which to do so. Articlc21.J 
of the DSU allows a “reasonable period 
of time” to be specified by the member 
concerned, or arrived at through mutua> 
consultation with the other party or parties, 
or could be decided through binding ar¬ 
bitration within 90 days of the adoption 
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, nrt Hnwe^en the arbitrator may 
^'rtcommenda period beyond 15 months 
;^ ply , n .w,lh,here,evam^s^ 
•tconiinendations 01 the DSB The DSU 
also provtdes for a syttem ol rctenaiion, 
"lig crors-re.nl,anon. ,f one of the 
ojutes refuses comphance (Art.olc — 3) 
Sbe.t e may be noted .bet retalta'.on has 
C«n nire in the history of GATT and WTO 


II 

Shrimp-Turtle Case (1998) 
Panel Report 

On April 10, 1996 the US Court of 
international Trade (CIT) in its decision 
in Earth Island Institute v Christopher 
casiordered that shnmp imported from all 
-ountnes which had not adopted adequate 
policies to protect sea turtles be barred 
[Kibel 1996-97:57-79]. It based its ruling 
on an interpretation of Section 609 of 
public law 101-162 which provided that 

( 1 ) ihe US secretary ot state initiate ne¬ 
gotiations with all foreign countries to 
develop treaties to protect sea turtles; and 

(2) required the prohibition of the impor¬ 
tation of shrimp products from all coun¬ 
tries that have failed to mandate shrimp 
fishing practices which provide sea turtle 
protection comparable to that provided by 
US law The president of the US was 
required to annually certify to the Con¬ 
gress that the shnmp harvesting country 
had a programme governing the incidental 
taking of turtles comparable to that of the 
US or that other turtle-safe shrimping 
practices were used Initially, the guide¬ 
lines issued for the implementation of 
Section 609 were applied only to the 
Canbbean/western Atlantic area. But the 
CIT struck down this geographical limi¬ 
tation on the implementation of Section 
609 Consequent to which the department 
of state in Apnl 1996 published revised 
guidelines which extended the scope of 
Section 609 to shrimp harvested in all 
countries. India, Pakistan, Thailand and 
Malaysia challenged this extension before 
a WTO panel The panel, on the basis of 
reasoning analysed below, concluded that 
the import ban on shrimp and shrimp 
products as applied by (he US was not 
consistent with Article XJ ] of GATT 1994 
and was not justified under Article XX ol 
GATT 1994 4 Some of the interpretations 
developed by the panel were subsequently 
rejected by the Appellate Body in a bid to 
arrive at a balanced view on the relation¬ 
ship between trade and environment 


Amicus curiae briefs: A significant 
procedural issue that the panel had to ad¬ 
dress in the course of hearing the case was 
whether a panel is obliged to take cogni¬ 
sance of non-requesied information re¬ 
ceived from non-governmental sources. 
The panel noted that pursuant to Article 13 
of the DSU “the initiative to seek infor¬ 
mation and to select the source of 
information rest with the panel” 5 It there¬ 
fore ruled that ‘accepting non-requested 
information from non-governmental 
sources would be... incompatible with 
the provisions of the DSU as currently 
applied” (para 7 8). 

Unilateralism vs multilateralism: In its 
discussion of the substantive issues the 
panel report emphasised that “the WTO 
Agreement favours a multilateral approach 
to trade issues”. 6 In its view even if a 
particular unilateral measure had a xela- 
tively minor impact on the multilateral 
trading system it should be withdrawn for, 
if adopted by others, itcould raise a serious 
threat to its functioning. The panel went 
on to observe: 

As far as the WTO Agreement is con¬ 
cerned, we considered that certain unilat¬ 
eral measures, insofar as they could 
jeopardise the multilateral trading system, 
could not be covered by Article XX . 
General international law and international 
environmental law clearly favour the use 
of negotiated instruments rather than 
unilateral measures when addressing 
transboundary or global environmental 
problems, particularly when developing 
countries are concerned (para 7.61). 
However, significantly, it refused to 
categorically pronounce against unilateral 
measures - 

our findings regarding Article XX do 
not imply that recourse to unilateral mea¬ 
sures is always excluded, particularly after 
serious attempts have been made to 
negotiate,, (ibid). 

But the panel found that in this particular 
case measures “were applied without any 
serious attempt to reach, beforehand, a 
negotiated solution” (ibid) 

Environment vs development. The panel 
went on to consider the relationship be¬ 
tween trade, environment and develop¬ 
ment While recognising that the preamble 
acknowledges the objective of sustainable 
development it nevertheless asserted 
the priority of promoting development 
through trade. 

While the WTO preamble confirms that 
environmental considerations are impor¬ 
tant for the interpretation of the WTO 
Agreement, the central focus of that agree¬ 


ment remains the promotion of economic 
development through trade; and the pro¬ 
visions of GATT are essentially turned 
toward liberalisation of access to markets 
on a nondiscnminatory basis (para 7 52) 

It further noted that the objective of sus¬ 
tainable development was to be pursued 
“in a manner consistent with respective 
needs and concerns at different levels of , 
economic development” and concluded i 
that “the preamble endorses the fact that f 
environmental policies must be designed I 
taking into account the situation of each l 
member, both in terms of actual needs and 
in terms of its economic means’. 7 

Extra-jurisdictional application• The 
panel clarified that what it was not doing 
was to find the US turtle conservatior 
measures GATT illegal on the ground that 
it led to the “extra-jurisdictional apphca-l 
tion of US law” but because it required 1 
all other countries to have policies com- I 
parable to the US. This is significant I 
because the ruling of the GATT Panel in ' 
the famous Tuna-Dolphin case (1992) was 
heavily criticised by environmentalists for 
using the extraterritorial application argu¬ 
ment to find the concerned environmental 
protection measure GATT illegal. In this 
case the WTO panel made a conscious bid 
to distance itself from the Tuna-Dolphin 
understanding. It observed: 

Many domestic measures can have an effect 
outside the jurisdiction of the government 
which takes them. What we found [ .] was 
that a measure cannot be considered as . 
falling within the scope of Article XX if/ 
it operates so as to affect other govern-j 
ments’ policies in a way that threatens th 
multilateral trading system ..For instance 
a US requirement, that US norms regarc 
mg the characteristics of a given produc 
be met for that product to be allowed o 
the US market, would not constitute sue 
a threat. Such types of measures are conterr 
plated by the WTO Agreement on Tech 
meal Barriers to Trade and the Agreemen 
on Sanitary and Phytosamtary Measures 
However, requiring that other member 
adopt policies comparable to the US polic; 
for their domestic markets and all othc 
markets represent a threat to the WTC 
multilateral trading system (para 7.51) 
From the passage it is clear that what the 
panel is merely protesting is the impositior 
of ‘comparable’ process and productior 
methods (PPMs) and not the extra- 
jurisdictional application of the concerned; 
measure. According to the panel, "if one 
WTO member were allowed to adopt such 
measures, then other members would also 
have the right to adopt similar measures 
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on the same suDject but with differing, or 
even conflicting, requirements” (para 7.45). 
It “would rapidly lead to the end of the 
WTO multilateral trading system” (ibid). 

Article XX chapeau * Turning to an 
examination of the relationship of Article 
XX to the object and purpose of GATT/ 
WTO regime, the panel stated: 

... when invoking Article XX, a member 
invokes the right to derogate to certain 
specific substantive provisions of GATT 
1994 but that, tn doing so, it must not 
frustrate or defeat the purposes and objects 
of the General Agreement and the WTO 
Agreement or us legal obligations under 
the substantive rules of GATT by abusing 
the exception contained in Article XX 
(para 7.40). 

It went on to observe: 


Appellate Body Report 

The US appealed from the panel report 
on certain issues of law and legal inter¬ 
pretations. The Appellate Body submitted 
its findings and conclusions on October 8, 
1998. It (a) reversed the finding of the 
panel that accepting non-requested infor¬ 
mation from non-governmental sources 
was incompatible with the provisions of 
the DSU. (b) reversed the panel's finding 
that the US measure in issue was not within 
the scope of measures permitted under the 
chapeau of Article XX of the GATT 1994; 
and (c) concluded that the US measure 
while qualifying for provisional justifica¬ 
tion under Article XX(g). failed to meet 
the requirements of the chapeau of Article 


'•the panel erred in its legal tnterprera;. • 
that accepting non-requested inferro 
from non-governmental sources ismcc 
patible with the provisions of the DS r ‘ 
(para 10). It thus wentalongwayinmeeir. 
criticism that the transnational civil so 
ety was being kept at bay or that tr K 
expens with little understanding of e- 
vironmental issues were evaluating ail- 
native measures available for pursa- 
environmental protection goals 7 
making its pronouncements the Appell;* 
Body was clearly faced with a dilem.r 
that Kingsbury has well articulated 7 ” 
general context: 

The WTO faces the essential dif/icuJ, 
that, as an organisation created by an 
resting on the will of states and sue 


we are of the opinion that the chapeau 
of Article XX. interpreted within its con¬ 
text and in the light and purpose of GATT 
and the WTO Agreement, only allows 
members to derogate from GATT provi¬ 
sions so long as, in doing so, they do not 
undermine the WTO multilateral trading 
system, thus also abusing the exceptions 
contained in ArucieXX Such undermining 
and abuse would occur when a member 
jeopardises the operation of the WTO 
Agreement m such a way that guaranteed 
market access and nondisc rumnaiory treat¬ 
ment withinamultilateral framework would 
no longer be possible (para 7 44). 

The panel, to put it differently, agreed with 
the understanding of previous panel re¬ 
ports that the ‘general exception* provision 
should be interpreted narrowly (para 7 46) 
International cooperation. Stressing “the 
need for international cooperation and for 
avoiding unilateral measures” the panel 
referred to the 1992 Rio Declaration on 
Environment and Development (para 7 52) 
and “the nght of states to design their own 
environmental, social and economic con¬ 
ditions prevailing where they are to be 
applied” (ibid) and concluded that: 
the preamble does not justify interpreting 
Article XX to allow a member to condition 
access to us market for a given product on 
the adoption of certain conservation poli¬ 
cies by exporting members in order to 
bang them in line wuh those of the im¬ 
porting member On the contrary, the 
diversity ot the environment and develop 
mem situations underlined by the preamble 
can best be taken into account through 
international cooperation The preamble 
also implies that attempts to generalise 
standards of env ironmcnul protection 
would require muhi.'ateral discussion, 
especially when a, here, developing 
countries arc involved uhidl ' * 


XX, and, therefore, was not justified under 
Article XX of the GATT 1994.® The panel 
report, as revised by the Appellate Body 
report, was adopted by the DSB. On 
November 25, 1998 the US informed the 
DSB that it was committed to implement¬ 
ing its recommendation and rulings. I 
discuss below key aspects of the Appellate 
Body report. 

First, the Appellate Body rejected the 
Panel view that non-requested informa¬ 
tion could not be accepted from non¬ 
governmental sources. It distinguished 
between a legal nght to make a submission 
before a GAT'D WTO tribunal and what a 
tribunal was authorised to do under the 
DSU. In itsopinion the legal nghtto make a 
submission only vested with the members 
of WTO. (para 101) However. Article 13 
of the DSU entitled ‘Right to Seek Infor¬ 
mation’ gave "comprehensive., author¬ 
ity to a panel to “‘seek’ information and 
technical advice from ‘any individual or 
body it may consider appropriate, or from 
‘any relevant source’ ...” (para 104). The 
Appellate Body also referred to Article 12 
of the DSU which allows panels to possess 
sufficient flexibility” to “ensure high- 
qualuy panel reports...” (para 105). Con¬ 
tending that ample and extensive author¬ 
ity” vested with the panels to seek infor¬ 
mation the Appellate Body ruled' 

the panel’s reading of foe word ’seek' is 
unnecessarily forma) and technical in 
nature we do not believe that ihc word 
seek must necessarily be read, as appar¬ 
ently the panel read a, in loo literal a 
manner authority io seek information is 
not properly equated with a prohibition on 
accepting information which has been 
submitted without having been requested 
by a panel (para 107, 108) 

in brict, according to the Appellate Body. 


representatives, it remains within ther 
power to insulate the orgamsaiion fon 
national and transnational civil socic:, 
Yet such insulation threatens both ih: 
quality of the WTO product and. nwr: 
seriously, us legitimacy man imcmauan; 
system no longer monopolised by state. 
Unsurprisingly, this dilemma isevidemr 
problemspf rule-making and disputesetfi 
ment [Kingsbury 1994 14J 
Therefore, the Appellate Body creative!* 
interpreted Articles 12 and 13 of DSU : 
empower the panels to receive and co: 
sider non-requested information. 9 Tie 
ruling of the Appellate Body was tennec 
“welcome progress" by president Clmi.r 
in his statement to the High Level Svm 
posium on Trade and Environmer 
organised by the WTO in March 1999 1 
is indeed welcome, albeit the ruling re 
have the not-so-unmiended consequence 
of empowering nonhem environment 
groups for they alone have the mater:: 
resources to consistently intervene in da 
putes arising before the WTO A 
Kingsbury has pointed out 
If a transnational civil society can be sj.: 
to exist and to be important, the po«" 
relations within it are not necessarily mere 
equitable than those in the interstates: 
tem, and it may contribute no more 1 
solving fundamental problems of povefl* 
environmental degradation, and susu.r 
able development besetting much e 
humanity ihan does the interstate syw"' 
as traditionally conceived jKmgshj’ 1 
1994 38] 

In other words, there is the danger that T 
“transnational civil society" will be h 
jacked by northern environmental group 
in coalition with other interest groups whi: 1 ' 
often act on behalf ol protectionist lor-- 
[Bhagwati 1997.270] 

Second, the Appellate Bodv pointed 
“the explicit recognition by WTO ntee 
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-rann*preamble ol me w m ns.ee- 

anil went ou. of US way u> clan y 
.I,,,,* nor deciding in the appeal 
\t have no' decided lhal the prolecuon 

-prK r,a, 1 oaoflhccnv,ronmenM,„l 

nosigmtlcance tothc members ol the VV TO 
Nearly, it is Wc have not decided lhal the 
sovereign nations lhal are members ol the 
WTO cannoi adopt effective measures to 
nrotect endangered species, such as sea 
"miles Clearly, (hey can and should. And 
as have not decided that sovereign states 
should not act together bilaterally, 
piunlaterally ormultilateral ly, either within 
she WTO or in other institutional fora, to 
protect endangered species or to otherwise 
protect the environment. Clearly, they 
should and do (para 185). 

Renata Ruggiero, the former director 
general of WTO, has cited this passage as 
evidence that the “WTO does not stand 1 n 
the way of environment”. 

Third, the Appellate Body approvingly 
:.iedthe two-tier test that it had laid down 
-the Imported Gasoline case in order to 
orevent an impugned measure/rom being 
pronounced GATT-illegal without con- 
wfcnng the legitimacy of the measures 
.nvolved: “first, provisional justification 
tv reason of charactensation of the mea- 
ioreunderXX(g); second, further appraisal 
of ihe same measure under the mtroduc- 
;oryclauses of Article XX” (para 118). In 
:his case, in the view of the Appellate 
Body, the Panel had stood the ruling on 
,'shead by refusing to look at the legiti¬ 
macy of the measures before proceeding 
'.c see if the same were justified under 
y. chapeau. 

In considering the legitimacy of the 

measures under Article XX(g) the Appel- 
::;c Body propounded the test of “a close 
^ genuine relationship of ends and 
means" Thereafter, considering the US 
•aw it concluded that “the means and ends 


■Mi'onship between Section 609 and the 
xg;’:mate policy of conserving an exhaust- 
*e, and, m fact, endangered species, is 
-servably a close and real one..." 

141), In order to do so it expanded 
' 0 ! Article XX(g) exception 

us interpretation of the words 
Mhaastible natural resources" in the light 
■s WTO Preamble. In contrast to the 
r -on of the GATT panel in the Tuna 
^incase, the Appellate Body did not 
-.auhe WTO legal order as a hermetically 
s ^ stem - h observed that the words 
•!, A f IClC ^ " mus t be read by a treaty 
y-reter In ^e light of contemporary 
■'"■•msofthe community of nations about 


me prelection andconservanon oi environ¬ 
ment ' It therefore proceeded to refer to 
the 1982 United Nations Convention on 
the Law of the Sea. the 1992 Convention 
on Biological Diversity, and tne 1979 
Resolution on Assistance to Developing 
Countries, adopted in conjunction with the 
Convention on Conservation ol Migratory 
Species of Wild Animals, in order to justify 
ns interpretation of the phrase exhaust¬ 
ible natural resources" (para 130) In 
considering the exha usability of sea turtles, 
the Appellate Body noted that such a 
conclusion would be “very difficult to 
controvert since all of the seven species 
of sea turtles are today listed in Appendix 1 
of the Convention on International Trade 
in Endangered Species of Wild Fauna and 
Flora (‘CITES’)” (para 132). 

Next, the Appellate Body clarified the 
meaning of Article XX in a bid to integrate 
trade and environment objectives. First, 
the Appellate Body noted that the Panel 
was mistaken in interpreting Article XX 
through analysing the object and purpose 
of the “whole of the GATT 1994 and the 
WTO Agreement” and describing the same 
in an overly broad manner. Instead. :t should 
have confined itself to a close reading of 
Article XX. Second, it clarified that what 
was in issuein the Article XX chapeau was 
not the design of the measure itself but the 
manner in which a measure was applied. 
As it had noted in Imported Gasoline case, 
"the provisions of the chapeau cannot 
logically refer to the same standard(s) by 
which a violation of a substantive rule has 
been determined to have occurred". Third, 
it recalled its ruling in the Imported Gaso¬ 
line case that Article XX(g) did not estab¬ 
lish an empirical “effects test” for the 
exception to be availed of. It explained that 
the legal charactensation of a measure is 
not to be "made contingent upon occur¬ 
rence of subsequent events”. Fourth, it 
pointed out that GATT Article III: 4 cannot 
be given so broad a reach as to effectively 
emasculate Article XX(g) and the policies 
and interests it embodies, and called for 
a case to case analysis of the factual and 
legal context of a given dispute. Fifth, the 
Appellate Body did not pay much attention 
to the fact that the effect of the impugned 
environment protection laws were on the 
developing countries. 

While the above clarifications went a 
long way to ensure that Article XX did not 
pose an insuperable hurdle to environmen¬ 
tal protection measures being declared 
GATT-legal, the Appellate Body also 
explicitly enunciated a balance test to 


ensure that trade objectives would not 
alwavs trump environmental protection 
goals. It stated that a “balance must be 
struck Detween the right of a member to 
invoke an exception under Article XX and 
the duty ot that same member to respect 
the treaty rights ol the other members” 
(para i56). It defined its task as “marking 
out a line of equilibrium” rather than of 
simply safeguarding the principles and 
goals of free trade. 

On this background the Appellate Body 
considered whether, as required by the?' 
Chapeau of Article XX, there was in this 
case “unjustifiable discrimination betweer 
countries where the same conditions pre 
vail”. According to it, the “most conspicu¬ 
ous flaw" with the “application” of the US 
measure was “its intended and actua 
coercive effect on the specific policy 
decision made by foreign governments^ 
members of the WTO” (para 161): 1 

..it is not acceptable, in international trade 
relauons, for one WTO member to use an 
economic embargo to require other mem¬ 
bers to adopt essentially the same compre¬ 
hensive regulatory programme, to achieve 
a certain policy goal, as that in force within 
thatmember’s territory, without takinginto 
consideration different conditions which 
may occur in the territories of other mem¬ 
bers (.para 164). 

Second, it pointed to. 

the fat lure of the US to engage the appellees, 
as well as other members exporting shrimp 
to the US, in serious, across-the-board, 
negotiations with the objective ofconclud-/ 
ing bilateral or multilateral agreements foi 
the protection and conservation of set 
turtles, before enforcing the import pro¬ 
hibition against the shrimp exports of those 
other members (para 166). 

In other words, the US did not pursue ar 
alternative course of action available to 1 
but rather relied on unilateral action. Thi: 
amounted to “unjustifiable discrimination’ 
for, as the Appellate Body noted, “an impor 
prohibition is, ordinarily, the heavies 
‘weapon’ in a member’s armoury o: 
trade measures” (para 171). Further, the 
“rigki and unbending standard” i 
sought to impose amounted to “arbitrary 
discrimination". 

Three different responses to the Appel¬ 
late Body report have been forthcoming 
First, that the Appellate Body report die 
little to transform the bias of the WTO in 
favour of free trade, perhaps with the 
excepuon of its ruling in favour of accept¬ 
ing non-requested information. Second, 
that while the WTO did take some inter- 
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pretivc steps in favour of a more balanced 
view of trade and environment “in practice 
their consequences may prove to be rather 
small” (Ranne 1^99 791 Third, that the 
report ot the WTO Appellate Body re¬ 
flected a fundamental change in the ap¬ 
proach to the trade-environment problem 
and that the preconditions it set for the use 
of unilateral measures arc necessary to 
occlude green protectionism. 

In our view the last response represents 
the most appropriate reading of the Ap¬ 
pellate Body report. The fundamental 
change in the approach of the WTO 
Appellate Body was reflected in the fol¬ 
lowing. reference to the objective of sus¬ 
tainable development mentioned in the 
Preamble of the agreement establishing 
the WTO; the view that the protection and 
preservation of environment is of signifi¬ 
cance to the members of the WTO, the 
ruling that WTO panels can accept non- 
requested information from non-govern¬ 
mental sources; the fact that the GATT/ 
WTO law is not to be treated as a hermeti¬ 
cally sealed system; the acceptance of the 
panel view that the extra-junsdictional 
application of laws was not the basis of 
ruling against the US measure; the accep¬ 
tance of the legitimacy of the US environ¬ 
mental measures through clarifying the 
structure and language of Article XX; the 
enunciation of a balance test to ensure that 
trade objectives will not always trump 
environmental protection goals; and the 
significant fact that both the panel and the 
Appellate Body did not rule out the pos¬ 
sibility of using unilateral trade measures 
to achieve environment protection objec¬ 
tives The Appellate Body merely speci¬ 
fied certain preconditions which must be 
met before recourse to unilateral measures 
is permitted. This was only appropriate for 
unilateral measures are capable of being 
hijacked by forces of protectionism m 
alliance with environmentalist groups and, 
furthermore, often do not yield any green 
benefits fRannc 1999 81], 1 will return to 
this theme m the concluding section 

ill 

EC-Hormones Case (1998) 

In this case two panels dealt with sepa¬ 
rate complaints by the US and Canada 
against the European Community (EC) 
concerning prohibition of imports of meat 
and meat products derived from cattle to 
which either the natural hormones: ©estra¬ 
diol-17B, progesterone, or the synthetic 
hormones- trenbolone acetate, zeranol or 


melengestrol acetate (MGA). had been 
administered for growth promotion pur¬ 
poses [for details see Hammonds 1990 
Meng 1990) Since the dispute involved 
the Agreement on SPS it would be appro¬ 
priate to begin with a brief reference to 
some of its provisions. 

Agreement on SPS 

The Agreement on SPS addresses gov¬ 
ernment regulations and import bans re¬ 
garding food safety and disease-spreading 
products to protect human, animal or plant 
life or health. SPS measures are however 
to be “applied only to the extent necessary” 
and “within the territory of the member”. 
They are to be “based on scientific prin¬ 
ciples” and not maintained “without suf- 
ficientscientificevidence..." (Article 2.2) 
Members are also required to ensure that 
sanitary and phytosanitary measures 
(SPMs) are based “on an assessment as 
appropriate to the circumstances, of the 
risks to human, animal or plant life or 
health, taking into account risk assessment 
techniques developed by the relevant in¬ 
ternational organisation" (Article 5.1) 
Finally, members are required to ensure 
that SPMs “do not arbitrarily or unjusti¬ 
fiably discriminate between members 
where identical or similar conditions pre¬ 
vail, including between their own territory 
and that of other members” and are not 
applied in a manner which would consti¬ 
tute a disguised restriction on international 
trade (Articles 2.3 and 5 5) 

The SPS Agreement favours inter¬ 
national standards. Article 3 1 calls on 
WTO members to base measures "on inter¬ 
national standards, guidelines or recom¬ 
mendations, where they exist, except oth¬ 
erwise provided in this Agreement" 
Measures conforming to such international 
standards are "presumed to be consistent 
with the relevant provisions of this Agree¬ 
ment and of GATT 1994" (Article 3.2). 
The SPS Agreement specifies the source 
of international standards: Codex 
Alimentarius Commission as the interna¬ 
tional source relating to food, the Interna¬ 
tional Office of Epizootics relating to 
animals, and the International Plant Pro¬ 
tection Convention relating to plants. 

Article 3.3 allows members to introduce 
or maintain SPMs which result in a higher 
level of protection than would be achieved 
based on relevant international standards 
“if there ts scientific justification, or as a 
consequence of the level of sanitary and 
phytosanitary protection a member deter¬ 


mines to be appropriate pursuant to p, 
ceaures to assess risks” The Agreemr 
on SPS also incorporates the Precauti:- 
ar. Principle and permits members 
cases where relevant evidence is msat 
cient” to adopt provisional SPMscnr^ 
basis of available pertinent informally 
(Article 5 7) 10 Finally, u contain,, 
special and differential treatment cL: 
(Amcie 10) 

Panel Reports 

Having considered the facts ot ihetL 
pute in the light of the SPS Agreement!!-: 
respective panels circulated their report 
to the members of the WTO in Augur 
1997 Both the panels reached the sar,; 
conclusions: (i) The EC, by maintain:;-, 
sanitary measures which were not base, 
on a nsk assessment, had acted incons:: 
tently with the requirements containedn 
Article 5.1 of the SPS Agreement. (ii)T> 
EC. by adopting arbitrary or unjustifiab 
distinctions in the levels of sanitary pr 
tection it considered to be appropriate: 
different situations which resulted md,. 
crimination or a disguised restnctiono 
international trade, had acted inconsistent! 
with the requirement contained in Artie: 

5 5 of the SPS Agreement. (ui)TheE( 
by maintaining sanitary measures whicr 
are not based on existing intematiorc! 
standards without justification under A: 
tide 3 3 of the SPS Agreement had acted 
inconsistently with its Article 3 1 Tie 
panels therefore recommended that the 
DSB request the EC to bring the measure 
in dispute into conformity with us ot 
gations under the SPS Agreement 

Appellate Body Report 

On September 24, 1997 the EC appeals- 
from certain legal issues covered by tbs 
panel reports. The Appellate Body forma 
lated. among others, the following tssueu 
in appeal: (a) whether the panel had cor 
rectly allocated the burden of proof in th 
case; (b) whether, or to what extent, tfc 
precautionary principle was irrelevant > 
the interpretation of the SPS Agreemer 

(c) whether the panel correctly interprets- 
Articles 3.1 and 3.3 of the SPS Agreeing 

(d) whether the EC measures are base- 
on’ a nsk assessment within the meann § 
of Article 5.1 of the SPS Agreement. 

(e) whether the panel correctly interpret- 
and applied Article 5.5 of the SPS Agr« 
ment The Appellate Body handed do^ 
its report on January 5. 1998. The Appc 
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, upheld the concision of the 
'.'-hat the EC measures at issue were 
distent with the requirements of 
,V .| e 5 i ottheSPS Agreement It agreed 
'“\ ne panel that the scientific reports 
XiBd by the EC did not rationally 
Vvrt the imposition ol the import ban 
inline to the Appellate Body the stud- 
;f„iied’upon by the EC were not suf- 
rVntly specific to justify the ban How- 
vvh,lethe Appellate Body upheld the 
Elusion of the panel it advanced several 
nterpreiauons of the Agreement on SPS 
“Inch go 3 long way in integrating trade 

^environment objectives We examine 

tjelow key aspects of the Appellate Body 

-sport which qualifies it as an environment 

giendly ruling . 11 

The Appellate Body rejected the “gen- 
aal, unqualified, interpretative ruling" of 
•he panels that the SPS Agreement allo¬ 
wed the "evidentiary burden" to the 
rember imposing an SPS measure 
oara99). It noted that the panel ruling was 
bereft of basis in the SPS Agreement" 
ruled that it was for the complaining 
rarty to establish a prima facie case of 
^consistency with a particular provision 
,f the SPS Agreement before the burden 
|! proof shifted to the defending party 
Aftich would then be required to counter 
jr refute the claimed inconsistency 
,para 98). It clarified in this regard the 
meaning of a pnma facie case. 

,a pnma facie case is one which, in the 
absence of effective refutation by the 
defending party, requires a panel, as a 
matter of law, to rule in favour of the 
complaining party presenting the prima 
:.:ie case tpara 104) 

hs understanding raises the problem as 
- bow and when to decide that a prima 
hat case has been established by the 
complaining party and, as the case may be, 
‘attfus pnma facie case has been rebutted 
*/ ‘he defendant party" (Pauwelyn 
.958,258], According to Pauwelyn, legal 
-tor in the WTO secretariat, “the risk 
u that panels anchor the Appellate Body 
"V asc this, in practice, very open rule 
isnool to support result-onemed find- 
rip (ibid) To put it differently, the 
.Wtermmacies which characterise the 
meaning of a pnma facie case and its 
Mai can be used to arrive at rulings 
wdi favour the use of SPMs. 

The Appellate Body also reversed the 
conclusion that when a SPM is not based 
-•an international standard in accordance 
*“ n Arllc * e 3-E the burden is on the 
member to show that it is consistent with 


i758 


Article 3 3 of the SPS Agreement Accord¬ 
ing to the Appellate Body, Article 3 3 was 
not an exception to Article 3 1 but an 
autonomous right *- But as Pauwelyn has 
pointed out, the Appellate Body has in 
other instances tlor example, in the case 
ol Article XX) considered similar provi¬ 
sions as exceptions But “the Appellate 
Body did not really explain w nv it reached 
thesedifferent conclusions This may create 
problems tor future panels in deciding 
whether a specific WTO provision should 
be considered as an ‘exception’ or as an 
‘autonomous right”’ [Pauwelyn 1998 
252] Be that as it may. the determination 
of the Appellate Body that it is the autono¬ 
mous nght of a state to adopt a higher than 
international standard offers states greater 
latitude in the adoption of SPMs than if 
it had deemed it an exception. 

The Appellate Body next showed its 
willingness to descend into the real social 
world in order “to determine whether an 
SPS measure is sufficiently supported or 
reasonably warranted by the risk assess¬ 
ment" (para 187) In its view 

It is essential to bear in mind that the risk 
that is to be evaluated in a risk assessment 
under Article 5 1 is not only risk 
ascertainable in a science laboratory op¬ 
erating under strictly control led conditions, 
but also risk in human societies as they 
actually exist, in other words, the actual 
potential for adverse effects on human 
health in the real world where people live 
and work and die (ibid) 

Further, the Appellate Body noted the 
“depth and extent of the anxieties experi¬ 
enced" and "the intense concern of con¬ 
sumers" within the EC. The Appellate Body 
report reveals “surprising sensitivity to 
public anxieties regarding ecological risks, 
and adopts a broad concept of the concept 
of risk” which represents an important step 
forward in the attempt to integrate trade 
and environment objectives [Perez 1998: 
563] It thus created “a legal link” between 
the level of public anxiety and conformity 
to WTO rules, endowing the civil society 
with the power to confer legitimacy on 
governmental regulatory measures (ibid, 
p 572). The WTO DSS has to be alert to the 
fact that this legal link between the demo¬ 
cratic sentiment and trade measures can be 
mobilised in future by the forces of pro¬ 
tection to curtail free trade. On the other 
hand, it is to be hoped that future WTO 
rulings will pay equal attention to con¬ 
sumer anxiety in third world when it comes 
to the enforcement of other WTO agree¬ 
ments, such as for example, theTRIPs text. 


Finally, turning to the precautionary 
principle (embodied in Article 5.7, the 
sixth paragraph of the preamble and 
Article 3 3), the Appellate Body pointed 
out that “these explicitly recognise the 
right of members to establish their own 
appropriate level of sanitary protection 
which level may be higher (i e, more 
cautious) than that implied in existing 
international standards, guidelines and rec¬ 
ommendations” (para 124) It then went 
on to state that - 

a panel charged with determining, for 
instance, whether ‘sufficient scientific 
evidence’ exists to warrant the mainte¬ 
nance by a member of a particular SPS’ 
measure may, of course, and should, bear 
in mind that responsible, representative 
governments commonly act from perspec¬ 
tives of prudence and precaution where■ 
risks are irreversible , e g, life-terminating, 
damage to human health are concerned* 
(emphasis added) (ibid). I 

It is again to be hoped that the perspective 
of prudence and precaution when risks are 
irreversible will also be applied in inter¬ 
preting other WTO agreements. And that 
the WTO Appellate Body and panels will 
show the same deference towards repre¬ 
sentative governments in the third world. 

Next, the Appellate Body pointed out 
that what Article 5.1 envisaged was not 
a subjective but an objective relationship 
between risk assessment and a particular 
SPM. It thus permitted the justification of 
a SPM on the basis of scientific evidence 
which was never taken into account while 
being formulated. Accordingto the Appel¬ 
late Body. 

Article 5.1 does not insist that a member 
that adopts a sanitary measure shall have j 
earned out us own nsk assessment. It only; 
requires that the SPS measures be "based 
on an assessment, as appropriate for the 
circumstances.. The SPS measure might 
well find its objective justificauon in a nsk 
assessmentcarried out by another member, 
or an international organisation. The 
“minimum procedural requirement” con¬ 
structed by the panel, could well lead to 
the elimination or disregard of available 
scienuficevidence that rationally supports 
theSPS measure being examined. This nsk 
of exclusion of available scientific evi¬ 
dence may be particularly significant for 
the bulk of SPS measures which were put 
in place before the effective date of the! 
WTO Agreement and that have been sim¬ 
ply maintained thereafter (para 190). 

The Appellate Body then went on to 
makeasigniflcant pronouncement. It ruled 
that a reliance on non-majonty opinion in 
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the scientific community did not “signal 
the absence of a reasonable relationship 
between the SPS measure and the risk 
assessment" The Appellate Body ex¬ 
plained that “Article 5.1 does not require 
that the risk assessment must necessarily 
embody only the view of a majority of the 
relevant scientific community" (para 194). 
In other words, the mere reliance on non- 
majority opinion did not 'signal the ab¬ 
sence of a reasonable relationship between 
the SPS measure and the risk assessment, 
especially where the risk involved is Iife- 
thrcatening m character and is perceived 
to constitute a clear and imminent threat 
to public health and safety” (ibid). The 
Appellate Body thus “signal led its will ing- 
ness to incorporate different types of 
knowledge claims into the adjudication 
process" [Perez 1998:572]. It conceived 
the concept of risk assessment “as an 
unbounded process that is not restricted to 
the realm of science" (ibid). The Appellate 
Body “emphasise(d) a multimedia, multi- 
source, mukiagent and mu hi risk approach 
to the assessment of risks” (ibid:575). 

Turning to the interpretation of Article 
5.5 it ruled that it laid down a cumulative 
test and therefore each of its three elements 
must be demonstrated to be present for a 
finding of violauon of Article 5.5: 

The first dement is that the member impos¬ 
ing the measure complained of has adopted 
its own appropnate levels of sanitary pro¬ 
tection against risks to human life or health 
in several different situations. The second 
element to be shown is that those levels of 
protection exhibit arbitrary or unjustifiable 
differences ('distinctions’ in the language 
of Ankle 5.5) m their treatment of different 
situations. The last dement requires that the 
arbitrary or unjusufiable differences result 
in discrimination or a disguised restriction 
in international trade. We understand the 
last element to be referring to the measure 
embodying or implemenung a particular 
level of protection as resulting, in its appli¬ 
cation, in discrimination or a disguised 
restriction on international trade (para 214). 
It concluded; 

Evidently, the answer to the question whether 
arbitrary or unjusufiable differences or 
distinctions tn levels of protection estab¬ 
lished by a member do in fact result in 
discrimination or a disguised restriction on 
international trade must be sought in the 
circumstances of each individual case...the 
degree of difference, cm- the extent of the 
discrepancy, in the levels of protection, is 
wily ewe kind of factor which, along with 
others, may cumulatively lead to the con¬ 
clusion that discrimination or a disguised 
restriction on international trade in fact resul is 


from the application of a measure or mea¬ 
sures embodying one or more of those 
different levels of protection (para 2*10) 

The interpretations of the Appellate Body 
makes it relatively more difficult to strike 
down protectionist measures. Thus, a mere 
demonstration that levels ot protection 
exhibit arbitrary or unjustifiable differ¬ 
ences in their treatment of ditterent situ¬ 
ations will not suffice. It must further be 
shown that it constitutes a disguised re¬ 
striction in international trade. According 
to the Appellate Body, a complaint of 
violation of Article 5.5 must show the 
presence of “threedistinctelements” which 
are to be "cumulative in nature" that is, 
“all of them must be demonstrated to be 
present if violation of Article 5.5 is to be 
found” (paras 214 to 215). 

Evaluation 

The report of the Appellate Body has 
aroused the ire of critics of WTO Accord¬ 
ing to one such critic: 

The WTO has effectively ruled against the 
democratic and legislative prerogative of 
the EU consumer to maintain a zero-nsk 
tolerance for beef containing growth hor¬ 
mone. In the process, the WTO dispute 
settlement body (DSB) has inter alia, placed 
the World Trade organisation in charge of 
determini ng the legiti macy of do mesuc health 
regulations, misinterpreted the provisions 
of the SPS text allowing countries to de¬ 
termine the level of appropnate nsk for their 
citizens, favoured frequently lower interna¬ 
tional standards over higher domestic stan- 
dards;dismissed the precauuonary pnnciple 
as a legitimate basis for health and environ¬ 
mental policy, and, destabilised the inter¬ 
national trade regime by inserting itself into 
a dispute which it lacks the necessary ex¬ 
pertise and competence to adjudicate 
[Caldwell 1998:10; emphasis in original]. 
However, a close reading of the Appellate 
Body report reveals that while it did hold 
against the EC measure on many counts, 
its interpretations of the SPS Agreement 
went a long way in integrating trade and 
environment objectives. Indeed, accord¬ 
ing to one commentator, “the Hormone 
decision...is probably the most environ¬ 
mentally friendly decision in the history 
of the GATTAVTO" [Perez 1998: 581]. 
The Appellate Body interpreted the SPS 
Agreement in a manner as to bestow 
autonomy and flexibility upon states to 
impose SPMs. Consider the following 
interpretauons of the Appellate Body: the 
burden of proof to make out a prima facie 
case is on the complainant even when it 


results in a higher level of protection J 
would be achieved by measures basU 
relevant international standards: a H 
facie case is not made out unless 
such strong and compelling evidencr,, 
it cannot be ruled against in thesbf 
of contrary evidence: the reliance or ^ 
majority opinion in the scientificcorr 
nity does not “signal the absence 
reasonable relationship between the T 
measure and the risk assessment”, A", 

5 5 lays down a cumulative test andT.r 
fore each of its elements must bep f s:,: 
before a finding of violation of Article 
may be arrived at. making it difficci: 
challenge green protecttomsm:andfra. 
in considering the legitimacy of a par 
cular measure reference may be made 1 
“risk in human societies as they acu 
exist”, “the actual potential for advsr 
effects on human health in thereaH: 
where people live and work and die", 
to “consumer anxiety” 

To sum up, its ruling on the quest; 
of burden of proof, its interpretationc! 
place of the precautionary principle nr 
SPS Agreement, its assertion of an auix 
mous right of a state under Article 3 j 
arrive at an appropnate level of sarr 
measures, the meaning it assigned to'-,, 
assessment’, its understanding that as;, 
could rely on a minority scientificopic; 
us sensitivity to public anxieties and 
concern of consumers, its general act:: 
tance of different types of knowie:: 
claims, and its depiction of the circr 
stances in which a ruling of disgt® 
restriction could be arrived aiclearlvsr; 
that it went a long way to find in fav: 
of measures taken by states to protecthcc.- 
health on its territory. 

This was no Appellate Body 
wanted to find in favour of free trade 
all costs. The Appellate Body ruling-* 
in short, increased within the confines 
the Agreement on SPS the space avaw* 
to states to take measures to protect bur. 
or plant or animal health. Indeed, for* 
first time the Appellate Body was wu 
to be drawn into a “wider spectrum 
social conflicts” in order not to appear 
standing in the way of necessary act® 
protect risks to human health. In f*^ 1 
wider implications of the Appellate Bod 
Report have not received sufficients.* 
tion. The third world should use 
Appellate Body Report to bring ^ 
notice of the WTO members the con» 
of its own peoples. The EU. whiw 
extremely upset over the Report & 
Appellate Body, will surely appre csa “ 
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third world peoples abounhe 
^n«of Cher WTO agreements °n 

their li ve ^ 

IV 

Final Remarks 


The WTO has been projected as an anti¬ 
environment organisation because it alleg¬ 
edly tends to evaluate measures designed 
to protect the global environment from the 
standpoint of the principles and goals of 
free trade. Environmentalists point to the 
record of the GATT/WTO DSS as evi¬ 
dence of its anti-environment position: it 
has not upheld any unilateral trade mea¬ 
sure aimed at environment protection. 
However, despite the eventual outcome of 
the cases decided by the WTO DSS, the 
WTO Appellate Body has, as this paper 
has attempted to demonstrate, gone some 
way to meet the criticism that it is hostile 
^environmental protection objectives. In¬ 
deed, the WTO Appellate Body has through 
asenesof interpretative steps in the S hn mp- 
Turtle and the EC-Hormones cases (iden¬ 
tified in the previous two sections) sought 
to balance and integrate trade and environ¬ 
ment objectives. It has shown that the 
provisions of GATT and the Agreement 
on SPS are sufficiently flexible to safe¬ 
guard legitimate environment protection 
objectives. If anything, the danger is that 
WTO DSS may successfully use the ab¬ 
sence of clear and detailed rules to bring 
environment protection fully in, without 
giving the third world countries the oppor¬ 
tunity to seek in exchange market access 
or/and financial and technological trans¬ 
fers from the industrialised world. 

It is significant that while the WTO DSS 
has favoured the ‘cooperative’ solution it 
has not ruled out unilateral solutions. On 
the other hand, the third world countries 
must reject the possibility of use of uni¬ 
lateral trade measures to promote environ¬ 
ment protection and campaign for a co¬ 
operative solution which emphasises a 
dialogic and rewards-based approach. In 
this respect the following points need to 
be made. First, that the use of trade instru¬ 
ments for non-trade objectives have had 
“a sad history". D 

What has happened to anti-dumping policy 
illustrates the nsk, Anti-dumping as an 
ttcuse for trade restnetions was justified 
bythe need to extend across international 
holders the policing that antitrust laws 
provide against monopolies at home. Today 
many observers of anti-dumping are con¬ 
vinced that it has become a tool of mono- 
P<te. not an antidote. Antidumping is 


how a monopoly extends across national 
borders the price rigging that it r.as already 
accomphshedathome[Finger 1992 3421 14 
Second, unilateral acts do not advance the 
greater good [Kingsbury 1994- 33-34] or 
act as catalysts in arriving at international 
agreements around a particular issue area 
[ibid.114, Kibel 1996-97.61] Instead, 
unilateral decisions by national bodies 
‘‘have a natural tendency to favour those 
interests associated with the domestic 
decision making body" [Parks 1996- 
97.177] and “this natural bias is injurious 
to the natural progress of free-trade and 
its inherent benefits” (ibid). Third, unilat¬ 
eral acts “... may be seen as a change m 
the distribution of property rights to the 
detriment of developing countries. As 
industrial countries developed, global 
property rights were granted to polluters; 
now, developing countries are asked to 
agree to redistribution of those property 
rights without compensation for already 
depleted resources” (ibid:65-66). Fourth, 
the power asymmetry in the international 
system ensures that the developing coun¬ 
tries will be unable to resort to acts of 
justified disobedience. In anycase.asSorsa 
(1992:337) has pointed out unilateral 
sanctions may merely cause the producer 
to direct export to other countries. Fifth, 
as the WTO Appellate Body has pointed 
out, unilateral solutions will undermine 
the multilateral trading system. Finally, 
unilateral trade sanctions tend to weaken 
the support for environment protection 
within the poor world; the objective of 
environment protection comes to be asso¬ 
ciated with the hegemonic objectives of 
the developed world. 

It is understandable then that commen¬ 
tators have supported the view that “co¬ 
operative solutions are more stable than 
coercion” [Sorsa 1992: 325,332]. 15 The 
cooperative approach is also in line with 
Principles 27 and 12 of the Rio Declara¬ 
tion. Principle 27 states that “states and 
people shall cooperate in good faith and 
in a spirit of partnership.Jn the further 
development of international law in the 
field of sustainable development”. Prin¬ 
ciple 12 inter alia states: "Unilateral 
measures to deal with environmental chal¬ 
lenges outside the jurisdiction of the 
importing country should be avoided. 
Environmental measures addressing 
transboundary or global environmental 
problems should as far as possible, be 
based on international consensus". The 
cooperative approach represents an inte¬ 
grated response based on the principle of 


common but differentiated responsibility. 
First, of course, it endorses a dialogic 
approach in which states contemplating 
unilateral measures enter into negotiations 
with the offending state(s) and understand 
its position and concerns. Second, it calls 
for ensuring market access to the goods 
of developing countries. Market access is 
important because “ ..unlike in the devel¬ 
oped countries there is often no domestic 
demand for environmentally friendly prod¬ 
ucts that can be used to offset the costs 
of [...] capital expenditure. Consequently, 
the ability of firms in developing countries 
to comply with higher environmental stan¬ 
dards will be limited by their access to 
overseas markets...” [Bharucha 1997:126]. 
The 1996 Report of the WTO Committee 
on Trade and Environment (CTE) acknowl¬ 
edges that “an open, equitable and non- 
disenminatory multilateral trading system 
and environmental protection are essential 
to promote sustainable development and 
that there is a close linkage between poverty 
and environmental degradation” [CTE 
Report, op cit, para 196]. The Reportthere- 
fore emphasises ‘the importance of market 
access opportunities in assisting develop¬ 
ing countries to obtain the resources to 
implement adequate developmental and 
environmental policies determined at the 
national level, diversify their economies 
and provide income-generating activities 
for the poor" (ibid, para 197). Third, the 
cooperative solution stresses an incentive 
or rewards-based approach. These could 
inter alia include financial assistance, 
transfer of ‘green’ technologies, and the 
application of ‘green’ trade preferences 
[Vossenar and Jha 1997:32-36]. Accord¬ 
ing to an UNCTAD study the positive 
measures could be directed at (a) allevi¬ 
ating sectoral vulnerability of third world 
countries; (b) special support measures for 
small-scale firms; and (c) mitigating trade 
and development effects of multilateral 
environment agreements (MEAs). 16 

The legal form that the cooperative solu¬ 
tion should assume is a matter of debate. 
Its goals could be achieved either through 
separate MEAs or a side agreement in WTO 
or through innovations in the WTO DSS. 
Each of these possibilities has some merit. 
In my view, separate MEAs offer the best 
prospects for embodying a cooperative 
solution. But whatever be the mode adopted 
to better integrate trade and environment 
objectives, it should safeguard the inter¬ 
ests of the third world countries as against 
the forces of protection in the north. These 
forces often work in tandem with environ- 
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menial groups (both in the north and in the 
south) in order to legitimise their propo¬ 
sals. The third world countries must evolve 

an effective strategy to not only keep these 
forces at bay but toensure that it can pursue 
an independent and self-reliant path of 
sustainable development. 3JD 

Notes 

(This paper has been drawn from a report submitted 
to the World Wide Fund forNaturc-lndia (WWF) 
on ‘WTO Dispute Settlement System and 
Sustainable Development’. I would like to thank 
WWF for the material support it provided.] 

I These are: (l) The relationship between the 
provisions of the multilateral trading system 
and trade measures for environmental purposes, 
including those pursuant to multilateral 
environmental agreements. (2) The nelattonsh i p 
between environmental policies relevant to 
trade and environmental measures with 
significant trade effects and the provisions of 
the multilateral trading system. (3) The relation¬ 
ship between the provisions of the multilateral 
trading system and charges and taxes for 
environmental purposes and requirements for 
environmental purposes relating to products, 
including standards and technical regulations, 
packaging, labelling and recycling. (4) The 
provisions of the multilateral trading system 
with respect to the transparency of trade 
_ measures used for environmental purposes 
and environmental measures and requirements 
which have significant trade effects. (5) The 
relationship between the dispute settlement 
mechanisms in the multilateral trading system 
and those found in multilateral environmental 
agreements. (6) The effect of environmental 
measures on market access, especially in 
relation to developing countries, in particular 
* the least developed among them, and environ¬ 
mental benefits of removing trade restrictions 
and distortions. (7) The issue of exports of 
domestically prohibited goods. (8) Trade- 
related aspects of intellectual property rights 
and the environment. (9) Services and the 
environment. (10) Appropriate arrangements 
for relations with non-governmental organis¬ 
ations referred to in Article V of the WTO and 
transparency of documentation. See WTO. 
WTZCTE/5, November 12,1996: Report <1996) 
of the Committee on Trade and Environment 
(hereafter CHE Report (1996)). 

2 The Canada - Measures Affecting Exports of 
Unprocessed Herring and Salmon (1988) 
(hereafter the ‘Herring and Salmon* case), 
Thailand - Restrictions on Importation of and 
SmeraaJ Taxes on Cigarettes (1990) (hereafter 
the Thai Ggareues' case); United Slates - 
Restrictions on Import of Tuna (1991) 
(hereafter the Tuna Dolphin I* case); United 
Stases - Restrictions on the Import of Tuna 
(1994) (hereafter the ‘Tuna Dolphin 11’ case); 
United States - Standards for Reformulated 
and Conventional Gasoline (1996) (hereafter 
the ‘Imported Gasoline' case); and the United 
Stales - Import Prohibition of Certain Shrimp 
and Shrimp Products (1998 ) (hereafter the 
‘Shninp-T uni c 1 c zsc ). 


3 WT/DSJS8J APPELLATE BODY/R. 12 
October 1998 United Slates - Import Proht- 
bitionof Certain Shrimp and Shrimp Products 
Report of (he Appellate Body, para 153 See 
also para 155. 

4 WT/DS58/R, May 15. 1998- United Statcs- 
Importof CenainShrimpandShrimp Producis 
Report of the Panel 

5 Article 13 2 inter alia stales ‘‘Panels mav seek 
information from any rclevam source and may 
consult experts to obtain their opinion or 
certain aspects of the matter" 

6 It cited in favour of this view the Preamble 
and Article III.2 of the WTO Agreement as 
also Article 23.1 of the DSU 

7 Ibid. The panel referred in this context to the 
testimony of experts as also to the 1992 Rio 
Declaration on Environmen t and Development 
citing Principle 2 and Principle 11 in the 
footnote. 

8 WT/DS58/AB/R. October 12. 1998 Unned 
States - Import Prohibition of Certain Shrimp 
and S'lrimp Products. Report of the Appellate 
Body 

9 For the text of the statement see the WTO 
websitehttp./Avww wto.org President Clinton 
noted that there is “greater recognition of the 
right of dispute settlement panels to receive and 
consider amicus bnefs from non-governmental 
interests. This is welcome progress ' 

10 For a discussion of other features of the 
Agreement on SPS see Barcello 111. (1994). 

11 WT/DS26/AB/R and WT/DS4S/AB/R. 
January 16, 1998. EC Measures Concerning 
Meat and Meat products. Report of the 
Appellate Body. 

12 Para 104. However, it added that (he right of 
a member to define its appropriate level of 
protection is not “an absolute or unqualified 
right". It interpreted Article 3 3 to mean that 
states were “bound to comply with requirements 
established in Article5.1” which “w as intended 
as a countervailing factor in respect of (he right 
of members to set their appropriate level of 
protection" It further held that "Anicles 2.2 
and 5.1 should constantly be read together. 
Article 2.2 informs Article 5.1. the elements 
that define the basic obligation set out in 
Article 2.2 impart meaning to Article 5.1 " 

13 As Leon Bnttan the vice-president of EU 
observed: "We will not arrive there through 
unilateralism, through discriminatory actions 
and protectionism, with each nation free to 
impose its standards and priorities on the other 
following us own perceptions of the problem 
On the contrary, wc will only arrive at our 
shared objectives through consensus, through 
negotiations, by working towards a much 
broader vision of a rule based international 
order where trade and environment fit together 
as two key pieces of a much larger puzzle" 
(statement to the High level Symposium on 
Trade and Environment organized by the WTO 
in March, 1999. The text is available on the 
WTO website, op cit). 

14 It may be noted that this does not lead Finger 
to reject unilateral solutions. See also in this 
regard The Economist. November 7-13 1998 
pp J6 and 81. 

15 For a contrary view, see Jenkins (1996) 

16 UNCTAD. TD/B/WG.6/10. September 12. 
1995: The Policy Debate on Trade, 
environment and development, p 26. 
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Doha Mandates 


* with a view to enhancing 
the mutual supportiveness of 
trade and environment, we 
agree to negotiations, without 
prejudging their outcome; on: 

(j) the relationship between 
existing WTO rules and 
specific trade obligations set 
out in multilateral 
envimnmental agreements 
(MEAs). The negotiations 
shall be limited in scope to 
die applicability of such 
existing WTO rules as among 
parties to the MEA in 
question. The negotiations 
shall not prejudice the WTO 
rights of any Member that is 
not a party to the MEA in 
question; 

(ii) procedures for regular 
information exchange 
between MEA Secretariats 



tariff and non-tariff barriers to 
environmental goods and 
services." 

B Pohs Minist erial Declaration 


February 2003 

Trade and Environment 


Background 

As the principal demandeur for WTO 
negotiations on environmental issues, 
the European Union, supported by 
japan, Norway and Switzerland, pushed 
hard for their inclusion in the Doha 
Ministerial Declaration. 

The great majority of other Members 
opposed such negotiations. Developing 
countries' objections were primarily due 
to their desire to keep the agenda 
focused on development priorities and 
concern that environment negotiations 
might expand the potential for use of 
environmental measures to restrict 
market access for their goods. The US 
and Canada were chiefly concerned 
about the potential for the EU to use an 
environmental mandate to slow down 
agricultural subsidy reform or to further 
restrict entry of agricultural goods — 
including genetically-modified organisms 
— via eco-labelling or the precautionary 
principle. 

As a result, the negotiating mandate is 
strictly circumscribed, i.e. limited to 
existing WTO rules and specific trade 
obligations in multilateral environmental 
agreements (MEAs), and parts of it 
remain vague. The scope of the 
negotiations is further restricted by the 
explicit injunction that they shall not 
"prejudice the WTO rights of any 
Member that is not a party to the MEA 
in question" or "add to or diminish the 
rights and obligations of Members 
under existing WTO Agreements" (see 
sidebar on page 2). 

Mandated Deadlines: 

• Fifth WTO Ministerial Conference 
(10-14 September 2003 in Cancun, 
Mexico): 

- The Committee on Trade and 
Environment (CTE) shall report 
with recom-mendations on future 
action, including the desirability of 
negotiations, on the need to clarify 
relevant WTO rules with regard to 
the effect of environmental meas¬ 
ures on market access, TRIPs- 


related provisions and labelling 
requirements for environmental 
purposes (para. 32). 

- The CTE shall present a report on 
technical assistance and capacity¬ 
building on trade and environment 
to developing countries and on 
environmental reviews at the 
national level. 

• By 1 January 2005, conclusion of 
para. 31 negotiations as part of the 
single undertaking agreed in Doha. 

Current State of Play 

Relationship between MEAs and 
WTO 

Discussions on para. 31 (i) have focused 
on how to structure the negotiations. 
Members agreed in November 2002 to 
an approach consisting of three phases: 
(i) examination of individual MEAs; (ii) 
identification of specific trade obliga¬ 
tions in those MEAs; and (iii) 
identification of relevant WTO rules. 
While the majority of Members favour 
this approach, put forward by Australia, 
New Zealand and others (see TN/TE/ 
W/7 and TN/TE/W/12), the EU and 
Switzerland have advocated starting 
from conceptual and definitional issues 
before moving to specifics such as those 
identified above. The November 
agreement does not preclude addressing 
conceptual or other issues if these arise in 
the course of the negotiations. In 2003, 
most Members are expected to call for 
discussions to be based on a revised june 
2001 WTO Secretariat document on 
MEA trade obligations identified in 14 
specific MEAs (WT/CTE/W/160/Rev.l). 

A number of possible outcomes have 
been envisioned for the MEA-WTO 
negotiations. Switzerland, for instance, 
has argued in favour of an interpretative 
decision to clarify WTO texts (TN/TE/ 
W/16). A document issued by the WTO 
Secretariat on 23 May 2002 presents the 
main approaches proposed by Members 
since 1995 on this issue, grouping them 
under 11 categories (TN/TE/S/1). 
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The Kyoto Protocol and the WTO: 
Institutional Evolution and Adaptation 
CEPS Policy Brief No. 28/December 2002 
Thomas L. Brewer* 


Overview 

Questions about the interface between the multilateral climate regime embodied in the Kyoto 
Protocol and the multilateral trade regime embodied in the World Trade Organisation (WTO) 
have become especially timely since the fall of 2001. At that time, ministerial-level meetings 
in Marrakech and Doha agreed to advance the agendas, respectively, for the implementation 
of the Kyoto Protocol and for negotiations on further agreements at the WTO. There have 
been concerns that each of these multilateral arrangements could constrain the effectiveness 
of the other, and these concerns will become more salient with the entry into force of the 
Kyoto Protocol. There are questions about whether and how the rights and obligations of the 
members of the WTO and the parties to the Protocol may conflict. Of particular concern is 
whether provisions in the Protocol, as well as government policies and business activities 
undertaken in keeping with those provisions, may conflict with the WTO non-discrimination 
pnnciples of national treatment and most-favoured nation treatment. 

The WTO agreements that are potentially relevant to climate change issues include many of 
the individual Uruguay Round agreements and subsequent agreements as well. The principal 
elements of the Kyoto Protocol that are particularly relevant are its provisions concerning 
emissions trading, the Clean Development Mechanism, Joint Implementation, enforcement, 
and parties’ policies and measures. In combination, therefore, there are numerous potential 
points of intersection between the elements of the Kyoto Protocol and the WTO agreements. 

Previous studies have clarified many issues, as they have focused on particular aspects of the 
regimes’ relationships. Yet, some analyses suggest that the two regimes are largely 
compatible and even mutually reinforcing, while others suggest that there are significant 
conflicts between them. Those and other studies are referenced in the ‘suggestions for further 
reading’ section at the end of the paper. 1 

The present paper seeks to expand on those studies by providing additional breadth and depth 
to understanding of the issues. The analysis gives special attention to key issues on the agenda 
- i.e. issues that are particularly problematic because of the likelihood of occurrence of 
specific conflicts and the significance of their economic and/or political consequences. The 
paper adopts a modified ‘triage’ approach, which classifies points of intersection as (a) hig y 
problematic and clearly in need of further attention, (b) perhaps problematic but less urgent, 
and (c) apparently not problematic, at least at this point in time. 

The principal conclusions are that: 

• The missions and objectives of the two regimes are largely compatible, and their 
operations are potentially mutually reinforcing in several respects. 


Associate Professor, Georgetown University School of Business, Washington, DC, and Associate Fello , 
Centre for European Policy Studies, Brussels 

1 See especially Brack, Grubb and Windram (2000), Mueller (2002), Parker (1998), Petsonk (1999), Sampson 
(1999, 2001, forthcoming), Werksman (1999), Werksman and Santoro (1999), Werksman, Baumert and Dubash 

(2001), Wiser (1999), Zhang (1998), Zhang and Assuncao (nd). 
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• Some provisions of the multilateral agreements that may superficially seem at odds are 
not likely to become particularly problematic in practice. 

• 'Domestic policies and measures' that governments may undertake m the context of 
the Protocol could pose difficult issues in the context of WTO dispute cases. 

• Recent WTO agreements and dispute cases acknowledge the legitimacy of the 
‘precautionary principle’ and are thus consistent with the environmental protection 
objectives of the Protocol. 

• The relative newness of the climate regime creates opportunities for institutional 
adaptation, as compared with the constraints of tradition m the trade-investment 
regime. 

• The prospect of largely independent evolutionary paths for the two regimes poses a 
series of issues about future international regime design and management, which may 
require new institutional arrangements. 

In sum, the present paper thus finds that although there are some areas of interaction that are 
problematic, the turn regimes may nevertheless co-exist in relative harmony in other respects 
-more like ‘neighbours’ than either ‘friends’ or ‘foes’, as Krist (2001) has suggested. 

Diplomatic Context 

Although it is widely agreed that the relationships between the Kyoto Protocol and the WTO 
are important - and require further consideration - negotiations concerning them in the WTO 
may be precluded from the Doha round. The language of the Doha ministerial declaration is 
quite restrictive on this issue. Negotiations are limited to ‘the relationship between existing 
WTO rules and specific trade obligations set out in multilateral environmental agreements 
(MEAs). The negotiations shall be limited in scope to the applicability of such existing WTO 
rules as among parties to the MEA in question. The negotiations shall not prejudice the WTO 
rights of any Member that is not a party to the MEA in question ' (paragraph 31, italics added) 

Of course, such constraints in the WTO Doha round do not preclude a discussion in other fora 
- such as follow-up meetings to the World Summit on Sustainable Development, or in 
meetings in conjunction with other diplomatic processes. In one forum or another - and 
probably in many - representatives of governments, firms and NGOs will be confronting the 
issues. In any case, issues about Kyoto Protocol-WTO relationships are already being raised 
by individuals and by organisations, as evidenced by the growing body of studies cited in 
footnote 1 and in the references section. In that sense, the issues are already unofficially on 
the international trade-environment agenda. Even in the absence of their formal consideration 
in the WTO Doha round, they will be receiving increasing attention. 

Within the WTO, a dispute case could prompt a formal consideration of some aspects of the 
relationship. Furthermore, climate change mitigation measures are already in effect at the 
national, sub-national and international levels. This is a reality that prompts questions about 
the international trade and investment implications of such extant measures as carbon taxes, 
emissions standards, subsidies for production technologies, labelling and certification 
standards for product efficiency, and markets for emission permits. It is prudent, therefore, to 
continue to advance understanding of the issues, as the Kyoto Protocol enters into force and 
as the WTO elaborates new rules during the Doha round. 2 


The issues and institutional aspects of the climate regime and trade-investment regime will evolve 
diplomatically as part of a wider set of issues concerning MEAs and the WTO. Taking a cue from the lexicon of 
acronyms about the relationship of trade measures to investment measures - i.e. Trade Related In\estment 
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Stated Objectives of the WTO and Kyoto Protocol 

The stated objectives of the two multilateral regimes converge, and the two are officially 
expected to be mutually supportive. 3 These themes are evident in key documents for both 
regimes, as follows: 

Article 2.3 of the Kyoto Protocol notes that parties should ‘strive to implement policies and 
measures. ..in such a way as to minimise adverse effects, including the adverse effects...on 
international trade 

Article 3.5 of the Framework Convention on Climate Change (FCCC) notes that ‘The parties 
should cooperate to promote [an]...open international economic system’ and that ‘measures 
taken to combat climate change, including unilateral ones, should not constitute a means of 
arbitrary or unjustifiable discrimination or a disguised restriction on international trade’. 

As for the WTO, in the Doha Communique , the members observe that ‘the aims of upholding 
and safeguarding an open and non-discriminatory multilateral trading system, and acting for 
the protection of the environment and the promotion of sustainable development can and must 
be mutually supportive'. 

The beginning of the Preamble to the Marakesh Agreement establishing the World Trade 
Organization (WTO) notes... ‘The parties to this agreement, [r]ecogmzmg that their relations 
in the field of trade and economic endeavour should be conducted with a view to raising 
standards of living...while allowing for the optimal use of the world’s resources in 
accordance with the objective of sustainable development, seeking both to protect and 
preserve the environment and to enhance the means for doing so in a manner consistent with 
their respective needs and concerns at different levels of economic development, 

Potential Tangible Outcomes of Interactions 

In the context of these generalised expressions of mutual support, specific activities of the two 
regimes offer a range of potential tangible outcomes for climate change mitigation and trade 
liberalisation. While some interactions of the two regimes offer the prospect of win-win 
outcomes, others pose the possibility of less benign outcomes. The matrix in Figure 1 depicts 
the full range of possible outcomes in terms of their consequences for climate change 
mitigation and for trade liberalisation. 

Examples of win-win possibilities, represented by cell 1, include reductions of barriers to 
international trade and investment in goods and services related to climate change mitigation 
- barriers such as tanffs on windmill turbines or restrictions on foreign direct investment in 
(alternative) energy firms. Reduction of barriers to international business transactions in 
environmental goods and services is an item on the agenda of the current round of 
negotiations at the WTO, but it remains to be seen whether any such agreements will concern 
transactions that are specifically related to climate change mitigation. An example of another 


Measures (TRIMs) and Investment Related Trade Measures (IRTMs) - which have been identified in the WTO 
context, one can identify ‘Environment Related Trade Measures (ERTMs)’ and ‘Environment Related 
Investment Measures (ERlMs)\ At the same time, international environmental agreements contain numerous 
provisions that affect governments’ trade and investment policies and corporations’ international business 
practices. Thus, one can identify Trade Related Environmental Measures (TREMs) and Investment Related 
Environmental Measures (IREMs). This policy paper specifically focuses on WTO-Kyoto Protocol interfaces 
and thus on WTO ERTMs and ERlMs concerning climate change, and on Kyoto Protocol TREMs and IREMs. 

The preambles of international accords and communiques from ministerial meetings do not necessarily entail 
precise commitments to specific tangible actions; however, they do establish a diplomatic-political context that 
influences subsequent negotiations and decisions. 
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win-win possibility would be the reduction of fossil fuel subsidies, but this is not currently on 
the WTO agenda. 

Figure 1 Outcome Matrix for Climate Regime / Trade-Investment Regime Interactions 


Trade- 

Investment 

Liberalisation 

Climate Change Mitigation 

Beneficial 

Neutral 

Detrimental 
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1 
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3 

Neutral 

4 

5 

6 

Detrimental 

7 

8 
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Potential conflict areas where win-lose (cell 3) outcomes can occur include disputes where 
there is tension between trade-discriminatory elements of climate policies that focus on 
differences in production methods, as contrasted with the application of the WTO non¬ 
discrimination principles to production process methods. Further, whereas the Framew'ork 
Convention on Climate Change (FCCC) explicitly endorses the 'precautionary principle' 
when there is uncertainty about the scientific evidence concerning the damages from trade, 
the WTO has only recently and tentatively begun to subscnbe to such a notion, as for instance 
in the Technical Bamers to Trade agreement and in some dispute case decisions. More 
generally, lose-lose outcomes (cell 9) could occur, for instance, if conflicts such as disputes at 
the WTO or issues concerning US or other countries’ non-participation in the Protocol 
undermine confidence in both regimes. 

Unlike many other multilateral environmental agreements, there are no provisions for trade 
sanctions in the Protocol (cell 8). In this respect, therefore, the two regimes are at least 
superficially compatible in legalistic terms. However, in more fundamental political tenns, 
restrictive trade measures could nevertheless be adopted outside the terms of the Protocol to 
exert pressure on governments to become a party to the Kyoto Protocol or to comply more 
fully with its rules (cell 7), in order to offset the competitive effects of non-participation in the 
Kyoto Protocol. 4 

Questions about the Interfaces of the Regimes 

In order to understand the nature of specific tangible issues that might arise within such 
interfaces, it is of course necessary to address a variety of specific questions. Such questions 
include the following: 

What types of international business transactions in goods, services and other business 
activities in the flexibility mechanisms of the Kyoto are covered by WTO agreements - and 
w'hich are not? 

Which WTO agreements are applicable to the climate regime - and which are not? 


There is a principle in international law that, when there are conflicts between international agreements, 
subsequent agreements prevail over previous agreements. However, applications of this relatively 
straightforward principle can be complicated, for instance, by questions about the chronology of agreements As 
for relationships between the WTO and the Kyoto Protocol, there might be such questions because the GATT 
preceded the FCCC, which preceded the WTO, which preceded the Kyoto Protocol. There are other legal issues 
as well that could pertam to conflicts between the WTO and the Kyoto Protocol. In any case, it seems likely that 
the legal issues would be subordinated to political considerations dn\en by economic and other interests. 


4 


















__ The Kyoto Protocol and the WTO __ 

Are there differences in the implications for the climate regime between the GATT (covering 
goods) and the GATS (covering services)? 

Would offsetting border measures qualify as ‘exceptions’ according to provisions concerning 
non-discnmination in GATT Article XX and/or GATS Article XIV? 

Are climate change measures concerning the labelling and certification of energy efficiency 
compatible with the WTO agreement on technical barriers? 

Are firms’ foreign direct investment (FDI) projects, which are central to the Protocol’s Clean 
Development Mechanism (CDM) and Joint Implementation (JI) provisions, covered in the 
WTO by both the GATS and the agreement on Trade Related Investment Measures (TRIMs)? 

Will CDM and JI projects under the Protocol qualify as environmental exceptions under the 
WTO subsidies agreement? 

Are firms’ projects and/or governments’ policies involving carbon sequestration restricted by 
the WTO agriculture agreement? 

What are the implications for climate-trade interactions for countries such as the United States 
that are not parties to the Protocol but are members of the WTO? 

Are regional climate agreements affected by the WTO provisions concerning regional trade 
agreements? 

Are climate regime issues likely to become involved in the WTO dispute settlement process? 

This paper does not attempt to answer conclusively all of these questions; rather it highlights 
areas of particular concern and/or complexity. Almost inevitably for a subject of such broad 
scope, some questions remain unanswered and new ones are raised. 

The Nature of Climate Mitigation Activities in Relationship to WTO Agreements 

Questions concerning the types of international transactions in goods, services and other 
business activities in the flexibility mechanisms of the Kyoto Protocol that are covered by 
WTO agreements can be answered only if the emission credits and other elements of the 
Kyoto mechanisms can be defined in the context of WTO agreements. Thus a key question is: 
What kinds of ‘things’ do the flexibility mechanisms of the Kyoto Protocol entail that might 
raise issues in the WTO? Are Allocated Allowance Units (AAUs), Emission Reduction Umts 
(ERUs) and Credit Emission Reductions (CERs) goods or services or something else? 

These items in the Protocol’s flexibility mechanisms have been variously descnbed as 
involving the following: carbon and thus commodities, services such as decarbonisation , 
permits that convey property rights, financial instruments, and investment goods. At e same 
time, CDM and JI projects represent foreign direct investment projects, which also involve 
trade in goods as well as provide services. Because of ambiguities about some distinctions 
(e.g. the difference between goods and services) in WTO agreements, there is not yet a 
consensus on these basic issues of coverage. 

However, if emission credits are defined as services to which the General Agreement on 
Trade in Services (GATS) applies, then there is a question about whether the most favoured 
nation (MFN) principle of non-discrimination would be violated. Limiting the trading ot 
emission permits to Kyoto Protocol parties could violate GATS Article 1. Further, if emission 
trading privileges are linked to compliance with other Kyoto Protocol provisions tins could 
also violate the WTO MFN principle. Analogous issues about violations of MFN arise in 
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connection with Kyoto Protocol provisions concerning Joint Implementation (JI) nod Clean 
Development Mechanism (CDM) projects. 

All three of the so-called flexibility mechanisms of the Protocol are potentially covered by 
one or more WTO agreements. The GATS seems more likely than the GATT to be applicable 
to international emissions trading. Both the GATT and GATS as well as several other 
agreements — including the agriculture agreement, the subsidies agreement, and the TRIMs 
agreement - are potentially applicable to JI and CDM projects. 

Border Measures as Exceptions to the GATT and GATS 

Another question that has been attracting interest concerns governments’ border measures 
undertaken in the context of the Protocol to offset the international competitive effects of 
domestic carbon emission reduction measures such as carbon taxes: Would offsetting border 
measures qualify as allowable ‘exceptions’ under GATT Article XX and/or GATS Article 
XIV provisions concerning non-discrimination? Cases undertaken in the future in the context 
of the WTO dispute settlement process may provide detailed answers to this question. In the 
meantime, preliminary analyses suggest that the distinction between products and production 
process methods that has been central to GATT/WTO dispute cases in the past will be a key 
determinant of the fate of such climate-related measures in the WTO. 

GATT Article XX provides that ‘Subject to the requirement that such measures are not 
applied in a manner which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where the same conditions prevail, or a disguised restriction 
on international trade, nothing in this Agreement shall be construed to prevent the adoption or 
enforcement by any Member of measures: ...(b) necessary to protect human, animal or plant 
life or health;....' GATT Article XX also provides in section (g) that ‘measures relating to the 
conservation of exhaustible natural resources’ are exempted. 

The services agreement (GATS) also contains environment-related provisions. Although it 
does not have an exactly equivalent provision to GATT Article XX (g) concerning 
‘exhaustible natural resources’, the GATS preamble and Article XIV(b) are otherwise nearly 
identical to the provisions of GATT Article XX. Those portions of GATS are as follows: 
‘Subject to the requirement that such measures are not applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between counties where like 
conditions [cf. ‘the same conditions’ in GATT] prevail, or a disguised restriction on trade m 
services, nothing in this Agreement shall be constmed to prevent the adoption or enforcement 
by any Member of measures: ...(b) necessary to protect human, animal or plant life or 
health,....’ 

As a result of these provisions and a series of WTO dispute cases concerning potential 
environmental exceptions to the GATT principle of national treatment, it is possible to 
construct a logical decision tree’ that represents a series of ‘tests’ that a measure must pass in 
order for it to be considered an allowable exception (see Figure 2). 5 There are many parallels 
between GATT Article XX and GATS Article XIV; indeed many of the tests in Figure 1 are 
identical for the two agreements. However, there are also some differences; for instance, the 

product-process test in step 1 for GATT is different for GATS because of course the product 
is a service not a good. 


This decision tree has been constructed partly on the basis of the verbal discussion in Sampson {forthcoming). 
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Figure 2 Decision Tree jor Exceptions to GATT Article XX 
1 Is the target a product or a process? 


product 



process 


2. Is the process domestic or foreign? 


domestic 



foreign 


3. Does the measure discriminate against ‘like products’? 



4. Is the measure ‘necessary’ to protect the environment? 


not ok 


5. Does the measure constitute ‘arbitrary or unjustifiable’ discrimination 
or a ‘disguised restriction’ on trade? 



not ok 


6. Is the measure less trade restrictive than available alternatives? 


not ok 


7. Are the affected lives or resources in the country imposing the 
barrier? . 

no , _ 1 - yes 



not ok 


If 4, 5, 6 or 7, not ok 


8. Does the measure qualify for a GATT Article IX waiver? 


not ok 
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The tests at steps 2 and 7 may be the most problematic for climate regime. As for step 7, the 
truly global dispersion of greenhouse gases means that the affected lives and resources are 
inevitably in countries other than - as well as in - the country imposing the trade barrier. 6 

Regional and Bi-lateral Arrangements 

GATT Article XXIV allows regional customs unions and free trade areas as exceptions to the 
most favored nation principle if several conditions are met, including that barriers to imports 
from outside are not higher than before the establishment of the regional arrangement As a 
practical matter, such arrangements are not usually challenged, and there is no reason to 
expect problems for regional or bilateral climate regime schemes - whether undertaken in the 
context of the Kyoto Protocol or independently of it. 

There are many regional and bilateral agreements concerning foreign direct investment (FDI) 
outside the WTO, and this is a topic needing more extensive consideration in light of their 
number, scope and complexity. 

Environmental Standards in Relationship to the WTO Technical Barriers Agreement 

Another topic requiring further analysis is whether climate change measures concerning the 
labelling and certification of energy efficiency be compatible with the WTO Agreement on 
Technical Barriers (TBT). 

The Kyoto Protocol provides in Article 2, paragraph l(a)(i), for domestic energy efficiency 
policies and measures that will reduce greenhouse gas emissions for ‘enhancement of energy 
efficiency in relevant sectors of the economy’. However, because it does not explicitly specify 
the types of policies and measures that would be appropriate, there is uncertainty about 
whether the particular policies and measures that are actually adopted might conflict with 
WTO rules. 


CDM and JI Projects in Relation to the WTO Subsidies Agreement 

The WTO Agreement on Subsidies and Countervailing Measures £CMs) treats as a non- 
actionable subsidy government assistance to industry covering up to 20 per cent of the cost of 
adaptmg existing facdmes to new environmental legislation. Non-actionable subsidies are 
those that cannot be challenged as a basis for undertaking countervailing duties. In Part IV, 
Article 8; 8.1, the agreement says: 

‘The following subsidies shall be considered as non-actionable:.. .8.2(c) assistance to promote 

remlnt l rA f h e 'V' mg |5 aCll,,leS “ neW environmental requirements imposed by law and/or 
assistance ^ ^ constmmts and financial burden on firms, provided that the 

(0 is a one-time non-recurring measure; and 
( u) is limned to 20 per cent of the cost of adaptation; and 

W folly bome°by r nmsTa S nd 0r replaCm8 Md °P eratm g the assisted investment, which must be 

<1V) DollZf^f '° a " d pr0portionate t0 a fi™' a Planned reduction of nuisances and 
pollution, and does not cover any manufacturing cost savings which may be achieved; 

^ re -« *T l 0,U,i0 " “ this - namely, change ,he WTO 

possible). y ’ wever ‘ suc h a change would probably not be easy (and perhaps not 
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and is available to all firms which can adopt the new equipment and/or production 
processes’. 

These provisions prompt the question of whether CDM and JI projects qualify as 
environmental exceptions. Answering this question is complicated by a basic difference 
between the Protocol and the WTO. The Protocol explicitly and directly applies to firms’ 
activities as well as governments’ measures, while the WTO applies directly only to the latter. 
Indeed, firms’ foreign direct investment (FDI) projects are central to the Protocol’s CDM and 
JI provisions, whereas FDI is covered only selectively in the WTO agreements, particularly in 
the GATS and TRIMs. 

Thus, the relevance of WTO agreements to any particular CDM or JI projects will depend on 
whether the project involves trade and/or FDI and whether it involves goods and/or services. 
Some projects could of course a combination of two or more of the four possibilities that are 
evident. 

Carbon Sequestration in Relationship to the WTO Agriculture Agreement 

The Agreement on Agriculture exempts subsidies in the form of direct payments under 
environmental programmes from governments’ commitments to reduce domestic support for 
agricultural production. The exception, however, is subject to certain conditions, and they are 
quite complex and vague. They can be noted, in part, as follows: 

‘Payments (a) Eligibility for ... payments [under environmental programmes] shall be 
determined as part of a clearly-defined government environmental or conservation 
programme and be dependent on the fulfilment of specific conditions related to production 
methods or inputs, (b) The amount of payment shall be limited to the extra costs or loss of 
income involved in complying with the government programmes’ (Annex II, paragraph 12). 

The issue here, then is whether particular agricultural subsidies for carbon sequestration 
projects will meet such criteria in order to be exempt from the WTO restrictions. 

WTO Dispute Settlement Process and Cases 

Additional questions about the Kyoto Protocol-WTO interface concern WTO disputes: Are 
Protocol-related disputes likely to arise in the WTO? What Protocol provisions, government 
policies or firm practices are the most likely to prompt WTO disputes? How are they likely to 
be decided? What would be the consequences for the climate and trade-investment regimes? 
What are the most relevant previous dispute cases, and how have they been decided? The 
answers to such questions will depend at least as much on the political and economic 
circumstances pertaining to an individual case as on the legal technicalities. 

In order for a dispute case to be considered and decided in the WTO dispute settlement 
process, the case must pass through several stages. These often include a firm (or firms) 
asking their government to take the case to the WTO, after which a government decides to 
make a claim. The case must then go through several formal WTO stages. There must 
therefore be a combination of economic, political and legal factors that lead the complaining 
government to initiate a case. 

Technical legal issues and the factual circumstances of the case are obviously central to the 
arguments and outcomes. But, in addition, economic interests of play a central role in the 
decisions of complaining firms and governments about whether to make a claim and in the 
decisions of responding governments (and firms) about how to approach the case. 
Furthermore, domestic and international political considerations also come into play as 
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governments (and firms) decide whether and how to pursue cases on the basis ot calculations 
concerning political support and opposition. Once the case enters the WTO dispute process, 
the mixture of economic, political and legal factors changes, particularly if the case is not 
settled during preliminary negotiations and it becomes an item on the formal agenda of a 
dispute panel. Then legal issues tend to become more important. 

Conclusion 

Notwithstanding the restrictions on the WTO Doha round agenda, issues about the 
interactions of the climate regime and the trade-investment regime are now on the de facto 
agenda of environmental and economic diplomacy. Linkages between the climate regime 
centred in the Kyoto Protocol and the trade-investment regime centred in the WTO are not 
likely to be formally discussed during the Doha round of negotiations; however, those issues 
are likely to be addressed in other forums over the next several years. Because the 
institutionalisation of the Kyoto Protocol is still in its formative phase and because the results 
of the Doha round negotiations will not be known for three or more years, the precise 
implications of the overlaps between the two regimes are also uncertain. 

However, priorities can be established - m at least a preliminary way - for the agenda 
according to three categories of issues: (1) those that are most problematic; (2) those that 
might become problematic but are less urgent; and (3) those that do not appear at this point to 
be problematic. 

(!) Interactions that are the most problematic. Some of the rights and obligations of the 
parties to both the Kyoto Protocol and the WTO agreements are arguably in jeopardy and 
need diplomatic as well as analytic attention. In particular, the use of border measures to 
offset differences in the energy costs of goods is in this category. 

(2) Interactions that are less problematic but that warrant further attention These include 
whether and how WTO disputes might arise from trade-related activities under the climate 
regime, environmental standards in relationship to the WTO technical barriers agreement. 
CDM and JI projects in relation to the WTO subsidies agreement, and carbon 
sequestration in relationship to the WTO agriculture agreement. 

(3) Interactions that appear not to be problematic at this time. Because regional trade 
arrangements have not generally been challenged in the WTO, regional climate 
arrangements are also not likely to be. Because the government procurement agreement is 
only a ‘plurilateral’ agreement not including many members of the WTO and excludes 
many areas from its coverage by individual country opt-outs, it also is not likely to be 
problematic for climate regime interactions. 

In any case, both the climate regime and the trade-investment regime will undergo recurrent 
changes to accommodate new economic and political circumstances. It is therefore important 
to continue to monitor and analyse the relationships between the two regimes as they evolve. 
Such an efiort should be undertaken not only in legal terms but also in economic and political 
terms in order to understand their implications for the diplomatic agendas of governments, the 
strategic choices of firms and the policy concerns of NGOs. 


10 



. --- The Kyoto Protocol and the WTO ___ 

References and Suggestions for Further Reading 

Araya, Monica (2001). Environmental Dilemmas on the Road to Doha: Winning Southern 
Support for Greening the WTO,’ Trade and the Environment, The WTO, and MEAs 
(Washington, DC: Heinrich Boll Foundation); pp. 109-118. 

Assuncao, Lucas (nd). Trade Rules and Climate Change Policy: Some Issues of Synergy and 
Conflict (Geneva: International Centre for Trade and Sustainable Development). 

Assuncao, Lucas (2000). The Climate Change Convention and Trade Regimes, in P. Koenz, 
C. Bellman and L Assuncao, eds. Trade, Environment and Sustainable Development: A 
Reader (Tokyo: United Nations University). 

Baron, Richard, et al. (1996). ‘Policies and Measures for Common Action,’ Working Paper 4, 
in Economic/Fiscal Instruments: Taxation. Expert Group on UNFCCC. Paris- 
OECD/IEA. [Section 3.2.2.3] 

Barrett, Brendan F.D., and W. Bradnee Chambers (1998). ‘Primer on Scientific Knowledge 
and Politics in the Evolving Global Climate Regime: COP 3 and the Kyoto Protocol’. 
(Tokyo: United Nations University, Institute of Advanced Studies). 

Brack, Duncan (1998). ‘International Trade and Environment’, in Brian Hocking and Steven 
McGuire (eds.), Trade Politics (London and New York: Routledge). 

Brack, Duncan (2000). The Kyoto Protocol and the WTO. ICTSD/RIIA Side Event to 
UNFCCC/COP-6. <www.ictsd.org> 

Brack, Duncan, with Michael Grubb and Craig Windram (2000). International Trade and 
Climate Change Policies (London: RIIA and Earthscan). 

Brewer, Thomas L. (1995). ‘International Investment Dispute Settlement Procedures: The 
Evolving Regime for Foreign Direct Investment’, Law and Policy in International 
Business, 26, 3: 633-672. 

Brewer, Thomas L. (ed.) (1999). Trade and Investment Policy , 2 volumes (Cheltenham, UK: 
Edward Elgar). 

Brewer, Thomas L. (2000). ‘Greening International Business at the World Trade 
Organization?: Agreements, Disputes, Agendas’. AIB-UK Conference (Strathclyde 
University, Glasgow). 

Brewer, Thomas L., and Stephen Young (1998). ‘Investment Issues at the World Trade 
Organization: The Architecture of Rules and the Settlement of Disputes,’ Journal of 
International Economic Law, 1: 457-470. 

Brewer, Thomas L., and Stephen Young (2000). The Multilateral Investment System and 
Multinational Enterprises (Oxford: Oxford University Press). 

Brewer, Thomas L., and Stephen Young (2001). ‘The Multilateral Regime for FDI: 
Institutions and Their Implications for Business Strategy,’ in Alan M. Rugman and 
Thomas L. Brewer (eds.), Oxford Handbook of International Business (Oxford, UK: 
Oxford University Press); pp. 282-313. 

Buck, Matthias, and Roda Verheyen (2001). ‘International Trade Law and Climate Change - 
A Positive Way Forward’ (Bonn). 


11 



Thomas L. Brewer 


Byron. Neil (2001). ‘Risk, the Environment and MEAs,’ m David Robertson and Aynsley 
Kellow (eds.). Globalization and the Environment: Risk Assessment and the WTO 
(Cheltenham, UK: Edward Elgar); pp. 27-40. 

Campbell, Laura B. (1999). In Chambers, ed.. Global Climate Governance: A Report on the 
Inter-Linkages between the Kyoto Protocol and Other Multilateral Regimes (Tokyo. 
United Nations University). 

Center for Clean Air Policy (2000). Recommendations on the Implementation of International 
Emissions Trading and Related Inventory, Review and Compliance Procedures and 
Mechanisms (Washington, DC: Center for Clean Air Policy). 

Chambers, W. Bradnee (ed.) (1999). Global Climate Governance: A Report on the Inter- 
Linkages between the Kyoto Protocol and Other Multilateral Regimes (Tokyo. United 
Nations University). 

Chambers, W. Bradnee (1999). ‘International Trade Law and the Kyoto Protocol ' In 
Chambers (ed.). Global Climate Governance: A Report on the Inter-Linkages between 
the Kyoto Protocol and Other Multilateral Regimes (Tokyo: United Nations University) 

Chamovitz, Steve (1998),’Environment and Health Under WTO Dispute Settlement’, The 
International Lawyer , 32: 901-21. 

Cottier, Thomas (2001). ‘Risk Management Experience in WTO Dispute Settlement,' in 
David Robertson and Aynsley Kellow (eds.), Globalization and the Environment ■ Risk 
Assessment and the WTO (Cheltenham, UK: Edward Elgar); pp. 41-62. 

Dehlavi, Ali (2000). GATT/WTO Rules and the Compatibility with the Transaction of 
ERUs/AAUs/CERs. ICTSD/RIIA Side Event to UNFCCC/COP-6. www.ictsd.org. 

Egenhofer, Christian, and Thomas Legge (2002). What it takes a trader to trade‘s The 
emerging regulatoiy and market conditions for Greenhouse Gas emissions trading m 
Europe. Draft report of the CEPS Working Party on Emissions Trading and the new 
EU- climate change policy. Brussels: Centre for European Policy Studies. 

Esty, Dan (1994). Greening the GATT • Trade, Environment and the Future (Washington, DC' 
Institute for International Economics). 

Ferman, G. (1997). International Politics of Climate Change (Oslo: Scandinavian University 
Press). 

Forsyth, Tim (1999), International Investment and Climate Change (London: R11A and 
Earthscan). 

General Agreement on Tariffs and Trade (1994), Guide to GATT Law and Practice, 6th edn. 
(Geneva: GATT). 

Gentry, Bradlord (1997). ‘Making Private Investment Work for the Environment’, in Finance 
for Sustainable Development: The Road Ahead (New York: United Nations). 

Goldberg, Donald M. (1995). ‘The Framework Convention on Climate Change,’ in Robert 
Housman, et al. (eds.). The Use of Trade Measures in Select Environmental 
Agreements, Environment and Trade Series, No. 10 (Geneva: United Nations 
Environment Program). 

Graham, Edward M. (2001). Fighting the Wrong Enemy (Washington, DC: Institute for 
International Economics). 


12 



_ _ The Kyoto Protocol and the WTO __ 

Grubb. Michael, Duncan Brack and Christian Vrolijk (1999). The Kyoto Protocol: A Guide 
and Assessment (London: RIIA and Earthscan). 

Hagen. Paul E., and John Barlow Weiner (2001). ‘An Introduction to the Rules of the WTO: 
An Environmental, Health and Safety Perspective,’ Trade and the Environment, The 
WTO, and MEAs (Washington, DC: Heinrich Boll Foundation); pp. 13-32. 

Haverkamp, Jennifer (2001). ‘The Conflict Between the WTO and MEAs - In View of the 
U.S. Government, Only a Theoretical Problem,’ in Trade and the Environment, The 
WTO, and MEAs. (Washington, DC: Heinrich Boll Foundation); pp. 5-12. 

Hoekman, Bernard M., and Michael M. Kostecki (1995). The Political Economy of the World 
Trading System (Oxford: Oxford University Press). 

Housman, Robert, et al. (eds.) (1995). The Use of Trade Measures in Select Environmental 
Agreements, Environment and Trade Series, No. 10. (Geneva: United Nations 
Environment Program). 

International Energy Agency (2001). International Emission Trading: From Concept to 
Reality (Paris: International Energy Agency). 

Kellow, Aynsley (2001). ‘Accounting for Risk in Multilateral Negotiations,’ in David 
Robertson and Aynsley Kellow (eds.), Globalization and the Environment: Risk 
Assessment and the WTO (Cheltenham, UK: Edward Elgar); pp. 119-134. 

Kerr, Suzi, (ed.) (2000). Global Emissions Trading (Cheltenham, UK: Edward Elgar). 

Krist, William K. (2001). ‘Neither Friends nor Foes, But Neighbors: An Introduction to the 
Relationship,’ in Trade and the Environment, The WTO, and MEAs (Washington, DC: 
Heinrich Boll Foundation); pp. 1-4. 

Marceau, Gabrielle, and Alexandra Gonzalez-Calatayud (2001). ‘The Relationship Between 
the Dispute Settlement Mechanisms of MEAs and Those of the WTO,’ Trade and the 
Environment, The WTO, and MEAs (Washington, DC: Heinrich Boll Foundation); pp. 
71-90. 

Mueller, Benito (2002). ‘The Kyoto Mechanisms: Linking Technology to Ratification’, 
Journal of World Trade , 36, 1: 57-66. 

Organization for Economic Cooperation and Development (1999). Foreign Direct Investment 
and the Environment (Paris: OECD). 

Organization for Economic Cooperation and Development (1999). Future of Liberalisation of 
Trade in Environmental Goods and Services: Encouraging Environmental Protection as 
well as Economic Benefits (Paris: OECD). 

Parker, Richard W. (1998). Designs for Domestic Carbon Emissions Trading: Comments on 
WTO Aspects (Washington, DC: The H. John Heinz III Center for Science, Economics 
and the Environment). 

Pauwelyn, Joost (2001). ‘Applying SPS in WTO Disputes,’ in David Robertson and Aynsley 
Kellow (eds.), Globalization and the Environment: Risk Assessment and the WTO 
(Cheltenham, UK: Edward Elgar); pp. 63-78. 

Petersmann, E-U. (1997). The GATT/WTO Dispute Settlement System (London: Kluwer Law 
International). 


13 



___ ThomasL. Brewer - --—---_ 

Petsonk, Annie (1999). ‘The Kyoto Protocol and the WTO. Integrating Greenhouse Gas 
Emissions Allowance Trading into the Global Market Place,' Duke Environmental Law 
and Policy Forum, 10, 1: 185-220. 

Robertson, David (2001). 'Introduction,' in David Robertson and Aynsley Kellow (eds ), 
Globalization and the Environment: Risk Assessment and the WTO (Cheltenham. UK. 
Edward Elgar); pp. 1-11. 

Sampson, Gary (1999). ‘WTO Rules and Climate Change: The Need for Policy Coherence.’ 
in Chambers, W. Bradnee, ed. Global Climate Governance: A Report on the Inter- 
Linkages between the Kyoto Protocol and Other Multilateral Regimes (Tokyo: United 
Nations University) 

Sampson, Gary P. (2001). ‘Risk and the WTO,’ in David Robertson and Aynsley Kellow 
(eds.), Globalization and the Environment: Risk Assessment and the WTO (Cheltenham, 
UK: Edward Elgar); pp. 15-26. 

Sampson, Gary P. (forthcoming) ‘WTO Rules and Climate Change: The Need for Policy 
Coherence*, chapter 4 in (Brussels: CEPS). 

Shaw, Sabrina, and Risa Schwartz (2002). ‘Trade and Environment m the WTO,’ Journal of 
World Trade, 36, 1 (February): 129-154. 

Springer, U. (2000). GATS and the Kyoto Mechanisms: Open Markets for Climate Change 
Mitigation Services?, Swiss Review of International Economic Relations, 55: 65-84 

United Nations Conference on Trade and Development (1996). Legal Issues Presented by a 
Pilot International Greenhouse Gas Trading System [by Richard B Stewart, Jonathan 
B. Wiener and Philippe Sands] (Geneva: UNCTAD). 

United Nations Conference on Trade and Development [UNCTAD] (1996). World Investment 
Report 1996: Investment, Trade and International Policy Arrangements (New York and 
Geneva: UN). 

United Nations Conference on Trade and Development [UNCTAD] (1996). International 
Investment Instruments: A Compendium , I: Multilateral Instruments (Geneva: UN). 

Vaughan, S. (1997). ‘Tradable Emission Permits and the WTO,’ paper presented at the 
European Union Advanced Study Course on Goals and Instruments for the 
Achievement of Global Warming Mitigation in Europe (Berlin). 

Werksman, Jacob (1999). ‘Greenhouse Gas Emissions Trading and the WTO,' Review of 
European Community and International Environmental Law, 8,3: 251-264. 

Werksman, Jacob, and Claudia Santoro (1999). ‘Investing in Sustainable Development' the 
Potential Interaction between the Kyoto Protocol and the Multilateral Agreement on 
Investment.’ In Chambers, W. Bradnee (ed.), Global Climate Governance: A Report on 
the Inter-Linkages between the Kyoto Protocol and Other Multilateral Regimes (Tokyo - 
United Nations University). 

Werksman, Jacob, Kevin A. Baumert and Navroz K. Dubash (2001). Will International 
Investment Rules Obstruct Climate Protection Policies 9 , Climate Notes (Washington, 
DC' World Resources institute). 

Wiser, Glenn M. (1999). ‘The Clean Development Mechanism Versus the World Trade 
Organizaion: Can Free-Market Greenhouse Gas Emissions Abatement Survive Free 
Trade?,’ Georgetown International Environmental Law Review, 11, 3: 531-598. 


14 



The Kyoto Protocol and the WTO 


World Trade Organization (1995). The Results of the Uruguay Round of Multilateral Trade 
Negotiations: The Legal Texts (Geneva: WTO). 

World Trade Organization, 1996. Report on the Committee on Trade and Environment. 
Geneva: WTO. WT/CTE/W/40. [Section II, Item I.] 

World Trade Organization, 1997. Taxes and Charges for Environmental Purposes: Border Tax 
Adjustment. WT/CTE/W/47. Geneva: WTO, May 2. 

World Trade Organization [WTO] (1998). Environmental Services: Background Note by the 
Secretariat (Geneva: WTO). 

World Trade Organization [WTO] (1999). Trade and Environment (Geneva: WTO). 

World Trade Organization [WTO] (1999). 1999 Report of the Committee on Trade and the 
Environment (Geneva: WTO). 

World Trade Organization [WTO] (2001), Ministerial Declaration, Ministerial Conference, 
Fourth Session, Doha, 9-14 November 2001. <www.insideustrade.com > February 6, 
2002 . 

Zhang, Zhong Xiang (1998). ‘Greenhouse Gas Emissions Trading and the World Trade 
System, 1 Journal of World Trade, 32, 5: 219-239. 

Zhang, Zhong Xiang, and Lucas Assuncao (nd). ‘Domestic Climate Policies and the WTO 1 . 


15 




Understanding Climate 
Change : A beginners 
Guide to UNFCCC and 
its Kyoto Protocol 





'.N’EP/111(799/7 


^nP££si'anp;m<5 Ci\^m Chamss = 

A tie&HM&'S &>P6 i& it 16 6( M 


5 <§ 


Published by the United Nations Environment Programme (UNEP) and the Climate 
Change Secretariat (UNFCCC) with the generous support of the Swiss Agency for the 
Environment, Forests, and Landscape Revised in September 1999 This booklet is 
intended tor public intnrmation purposes only and is not an ottic lal document Permission 



z 

Si 

£ 

s 

z 

0 

3 


D 

C 




0 


X 


a. 

3 

a> 


c 5 


w 

V 

X 

*-l 

Q. 

2 

a. 

(C 

t/5 

ka 


X 

2 

X 

2 

2 

2 

2 

0 


0 

u 

3 

o 

0) 

o 


y 

0) 

kl 


to 

3 

2 

2 

fl 

*0 

s. 

ai 

sc 

c 

kn 

ty 

Q. 

^-i 

t/> 

ns 

X 

a> 

E 

4-< 

E 


C 

090 

ns 

o 

f8 

*5c 

t/s 

X 

2 

< 


2d 


ai 

x 

H 



BO 0) Q. 01 U 
•- 3£ IE ■£ ‘vi 

-C - i/i , TO 
^ £ Q o -Q 

£ ° = .o a> 

in C J5 tJ X 

3x^5“ 

8S* E I 
-75 g r 1 c 


o 
a> 

E 

to 

c ° .2 _ 

Oi '-' “ — U 1 - 

& qj — a> ro ■£ 

-Q > o ir 

- > > QJ 

> Oj Oi r£ .„ 

? to “ K E £ 

“© *- to 0 ) =S — 

ai -c 3 o 

"O 5* sq to >. > 

™ -* -2 C i; C 

o TO _ D _£ 

OJ — C *D — = 

■c F “ C C ^ 

_ © o> to oi 0 

TO E •£ >. u > 


5 > 

>.-c 

OJ 

X w 

QJ v2 

75 © 

TO-g 

a °P 

S % 

c ■= 

W 

s| 

o *g 

o n 

g* 


DO -C 

E c © 


_ o> 


c c 

TO 


C (“ C 4,1 

— X ro — — 

1 _ E " 

r, Gj 


bc E -© 
P- 3 O “ 

- ^n;£ c 

© ■£ =5 £-1 

E t © © ° ~ 
o £x c 
x> 2 o> c o 

(0 (t X u u 


oi o 

DO 5 
C 5 

2 o 

J- ^ 

U - 


U (I >• 

<? ro o 


E qj 


.■r o> U 


'^2 O ^ 


C 
Si 

C J= 

© 5 
^ 1 
-se qc 

l| 

flJ •£ 

E 

f° c 
o 

E 

Or 
0 
DC 


— O 


0> 

DC 

TO 

E 

TO 

■D 

C 

.2 

re 

T3 


0 2 


■c _ 


O) DC 
r- f m 

tZ •- 0) 
»- ja a 

■ r- TO 
m 3 u 
0) *r m 
— m 0; 
U ~ 

Oi “ "a 
Q. >. C 
« — TO 

15 -2 -c 

.§ 31 

S'| 3 

-D Q. TO 

" ?| 
c ■£ — 
J2 © E 
a E 5 
o 


O o' 


c 

o _ . 
•X CX c 


TO 
2 c 

■S g 

‘E Jl 
D o 


o' r 

O' 0/ 


C JJ TO 

° E 
o 


DO 01 C 
COD 
O — Oi 

J O S 

OJ 

oJ 3 'c 

TO TO © 

4 slj 

■5 ! 5 

-° 7 

o O £ 

~ 00 c 
00 2 aJ 
Oi ai s 

-C > 73 

TO Q. 
DO * 

C © »- 

— JO OJ 

5 r - 

— .E TO 

TO Ol 

^ 5 

>- a» .& 

Or u •= 
S E ^ 

3! C 2 

o 


Or . O 

i/i 

3 

O 
O 


S ° 

3 

o 


~S c 
a. o 

TO 3 

CJ © 

-£ c 


<L 


TO 

i/i ,E 

Oi 

u «• 
C 30 
O - 3 


m " j= — 


o> *c 

1 S 

o c 


O r o 
2 oi 75 
o to E 


^ x u 

TO 3 CO 

^ © .E 

- JO DC 

£ to g 
>■ -C _c 

f ut 


■=: C Oj w£ 3 


^, © ^ 
— X lA 

© oi 

■s © 

a i ai 


a. 

3 

Ol 

o 

•2 

o 

V) 

E 

jj 

JO 

o 

w 

a 

5 










jg ^ 20 . Z 3 -s E 

3 “ 3 1 i I -= E 

v5£^unt;-=_-0 
;£ OJ “ C r; . =: <-* 

£ *£ C E £ £ 3 0» 


£ _g “ 

U § 2 n C 2 o ■£ c 

5 ^2o=. = = 

>-5 E ? E°c S 3 ^ 5 

-SinFrappcJO- 


^OEf 

Jj' 0> L- 

rs CD i"3 P 


p E E ° -= 

o n ^ if > 

i~ — ’ji u .*■ 


J— - —1 r- *“““ '-TJ w . 

refl;n:^c_-50 u 

CCUWcEdCC 

SfgajOccE-PP 

C ^ . r E 5; u 3 


ft C O "C <D S' n ; 2 ° 

^-^0>?P^Fc 

— </)Cj— rs — f— — > 

01 01 g CL jC J2 £ ~ ^ 

£ P P ■ u .= „, -6 


„ T~. U w ■ '-i _ „ w 

£3£-n.-=22~~ 


0; u. Z 

> o ~ 
" c 


fTj ^ J"i W *5 

Sof-cSic >- <~ 
-^-co;^— ^a — 

^ ^ tf U c & 

CC-CO-noio tf 
— «/i Q. 3 rs ~ r; 

U C tr O — ■“ — 
^jClOc^CEoj 


Jj ■£ E “ a: | E = 

u-, - 

o* C >- — '-= C P 

c J 2: a ?j; 3 


- ^| o E c -£ E 

- Cj -CT £ x ^ C ^ 

!_ _C o C q O Qj C 

proE-=EpE^ 

, c C Si-Ss 


£: ^ 

e -a £ 


_ . P ^ 33 - o 

Cj O 0/5 O Q c 

^ ■== — ^3 a ~ c 


—I i/j ■-* /-^ ■— 

"s-nEouV 0 , 

- g> = 3> £ e o .E £ 

C ^3 '■=: ■— 33_ C o ) w 

-°n o c 

^ 5 c of S^"= o 

- £E 3 E <D 2 X <r 


c 



<u 



o 

u 

u 


*o 

30 

OJ 

i— 

c 


__ 

O 


LH 


r: 

-2 


o 

u 

>. 

c 

O 

“5> 

30 

c 

cu 

> 

c 

o 


_E— “c-S _cj ’= .if 2i 

-^£j=j^ 0fTI aj;£ 

a c - - -^ !g c"~^ 

30 c ;£■ - r- E C a'3 

= -c-m^Ec = c 
1 — u-l 30 E ^ i— E Oi 

~-= E 2 w ^ ° 

— ■Q-=~°c' S P'5 

^ _0 Oj Q0jfo-C u _ 


0 O a; ^ E 

- C 30 0 r- 










o a 
a o 


■c r -o -* 

C r, c § 


OJ 


2 £ c 


in *3 
QJ 


a w 

0 / O 
a a 

S O 

u 

c: c 

' E 2 

DO E 

5 E 

re o 


H c 

S QJ 
QJ 

&j w 

■s do 
■§ n 
a 2 
pc 

•S O 

£ 5 

Qj cj 

■C .a 


5 a ft £ 
£ « £ t 

I ~ I « 

s j!is 

ra c £ ~ 
£ Jr ° >» 

u ~ OJ -O 

a 

cj 

3 - -I 

cr -o ro 2 

Si •= c J§ 

^ _c ■— 

C -2 "D 
u ^ 2 « 
QJ ro fO DO 

a> 

o DO O ~* 
00 4, 


C B-o 

& 0 = C 


^ o 


o 

J 3 

g C 

*— PC 


OJ £ 

C PO 

g 8 

^ "O 
c c 
O re 


■c 0 

a c 

qj c 


Cr £ 

Qj — 


IT i_ £Q t 

; o £ .s 

o Q. > t . 

■x .E o 2 5 

2 a; u c ^ 

- Z 2 

n f= - -C w 


CJ 


rr ^ c: 


O LTi c 

PU .— 3 

£ l. £ 
C QJ Or 
QJ > tC 
DO O Or 


•2 O •- 
C C —■ 
Qj 03 

tr J/> _c 

OJ — 

§ o — 

~~ “C QJ 

J; 4 > 

^ > 


A 

c 

.g 

u 

C 
qj 
c 

c _ 

O C 

C £ 

A • —* 

ps 15 -O 

dc 3 o 

Or 

Vj 

| I, 
g -3 I 
=& £ 1L_>- 

i 'p c 
Or O 


>. * ip i/ 


Qj O 


~ a 

c o 

03 -2 

tz « 

Qj qj 

Cj Je 
u 2 


>- c 
-g .2 

© c 


u ro 
-& «3 

75 CD 

O 

k OJ V 
&.£ * 

c TO 
§ •£ 


£ 


QJ 

c 

, . 

CO 

O'. 


Jr 1 " 

c 

<u 


c 

> 

flj 

3 “C 


£-73 E 


k. k_ 

a. s 


ju 
|n 

Is 

m 3 

■K P c 
s -c 
o ^ - 

.1 ^ -5 

Sis 

-o' C c 

C *"* ■ 

Or 'SoJ U 
^ t C 

c tl c o 

•S (U.l ^ 

■a k. •- co 

a o —~ to 

5 -c *? QJ 
c a £ ■£ 

v a -5 “fi, 
s: c|-§ 
«■ « r 5 

" sj § v^~ 

9 £ S u 

a o 


>- ~ 
_ o 

C -C 

o 

и. 1/1 

!b In 

u C 

to qj 

o ’5 

к. k/l 

o . 

JZ QJ 

z 


_ y C 

O -n ^ 

U QJ OJ 

S *" £ 

§■■= 5 

kn C O 

»_ PD 


c 2 
a 

0^*0 

■5 “ 3 

£ £ > 

O ~C _ 

O O 

5 


ro —- 


, C 

k- Qj 


C !_ 
>a Qj 
c = r: 
2 m 5 

r 5 tn ^ 

Qj QJ 2 

g 

DO —■ kd 

^ £ do 

X OJ c 
O r r 
c *- = 


c — 

C ui 

-X 3 


£• DC 

-C c 


Qj o 


Cj r; 

^ S 

r: „ 
^ O 
c "rs 


Qj 

■D 


nj _ 

-c 03 


& c 3 ■= n V 

a Qj c £ 

S 5 -S 

§ a. « 1 

» lA 

- c 


"O 

c 


2 g 

Qj Cj 

act 
S Qj 

t I 

i c 
o 
c 

Qj 


QJ 


‘ « 2f 

^ > a 

Z 0> ip 
kj ^ !? 

o — QJ ft< 

C u J 2 E 

m IT w 

I/I Qj 

z > 
00 ’ 
o 


C w, ^ 
03 3 s va 

c 


Qj „ 

-£ g 

Qj .C 

un 


§ -y Qj 
2 o > 
“ “ pj 


Qj 

ja 

3 

*3 

c 

j: 


-k IS — . - Tj PQ 

5 ^ -C 2 = 

x C .* n w Q 

2 2 .2P 2d E un 

a 2 T IE S5 i/i n 

•- a c po Qj 

7 c ‘o c —- > 

C 03 1 c — in -OD 

S t ^ u 


jyT* W 

■3 c 

7 


C if- 


<s 

£ Qj 

v. 

IA »C 

c — 
o 


tn a 

Qj 03 
DC "O 
00 03 

a — 

IA OQ 


Qj 

a 

C Qj q J- 

2 ■£ S 

c 

> 


c _ 

5 ^ 


5 ^ £ 


<■3 C ^ 

S P • 

U .i. 
c jo 
3 O 


« T 3 

k Oi c 

- o i 3 - a 

^ C ^3 -g . 

2 -2 c -2 c 

Cc oH.= 
oj s »_ a £ > 

v '■£ a . a Qj 
c ^ ^ c “ £ 
t -C ^ O U ,S£! 

uq«|. 

kk Qj t U k L. 

C S Qj C p jf C 

Q S ^j f; E t ^ 
^ ^ _ i qj ■§ 

b S 5 o E = 
s -a o n ° o po 

ia t a: £ Qj Cn u 


DO 

C 

t 

ci s. 

0) 

(J u 
CJZ u 

•- m 


U DO 
A C 

o E 
•- 

Qj ■■=' 
sz a 
— a 

.E E 

g I 

.= u 
2 "ro 

QJ jD 

a 3 

Jo DO 


JZ 

E A 

i— L» 
u-i “D 

c 


^ tn 
A 9 
Ic Qj 

- -D 

- 03 

.E — 

’E QJ 

j^zE 

*o 

a 

PD 




QJ CJ Zd —' 

x a p= 

— T 3 A JC 


A A 

^ 2r 

■> DC 


=L E - 

h 9 


E cj 


0 T 3 SC 
Qj c 


— Qj 

A 

3 

o 


K 5 

Qj kk 




3 Qj a 


f II 




QJ 


00 


a $ S 
c o >■ 

(_n C O 

I 2 o ■£ 
>i! c-c 

if -D QJ 0 / 
¥ Zj ^ *7; 
ro rr 

<u = 

or, 

O 


^ ^ -2 12 
“T". »- 


x — 

o = 

A t 

3 If OJ nX 


n u - ii 


o tr 
c 2 


pc C 

Qj ~ 


a o 


c ■_ 
o — 


U 3 A 

o I r 

CO o -- 




2 Cj ^ 

Cj ~rz 

_r~ -- co 

> x cu 

> O 

k — 03 


E cn 
w -S ^ g = C 


r5 O ^ E 

^ — *v W 


j- > cn — 

Ji - LT 

rsj - 
U — 
“ CU “ 
Qj X i_r~ 
JZ *“ C 

a do o 

c .E a 
E S p 
ra "C Ej 


QJ 

JZ 


o Cl 


k no 
A _C 

3 J— 


c Qj 
O >■ 

U o 


a u O 


a QJ 

-C ■= 
PC Qj 

oc 

— >k 

C ro 

QJ E 


u 
oj -5 

qj .EE 
ob-E 
Qj $ 

■O vj_ 

ro O 


re 


kJ Qj 
A, ^ 

QJ 

■£ £ 


A 


u 


o ro 

QJ O' 
A. LOl 

£ £ 


Qj 


U 
c 

- O % 

E 7 : £ 

3 ^3 = 

PC “C a 

£ .2 "p 

P - £ c 
a g. £ 

— — ci 


O _ 2 



a _ri -a 

— 00 Qj kk 


QJ QJ 
> — 

£ o 

Qj 
a 


c a t- 

— > Qj 
00 £ u 

J 2 ) 

&i ~ "E 
5 -5 5 

3 3 

— on Q 

y * _o 
•C u d 

O Cj n 

C. S- ” 

J-^ fw l/j 
“ Ok c 

~C 0; 2 

fr ro 

_a Qj o 
A 3 C 'ZC 

a £ a 


c a 
£ 5 


DO ~o 
a — 

#S 

£ OJ 

_o , 

_. r/l 
O A 

a Qj 
pc a 


w Qj 

a -5 
.2 a 

A, 3 


O 

£ 

Cj 

£ 


a 

~c o 

c "C 
a 

~ PC 

— A 

$ £ 
- QJ 
Qj >- 


•r a O' 

Qj 3 i_ 


jr ~c 

■g 1 

fZ ^ 
OJ 

A. O 0 


£ P Qj 
^2 Qj — 


2 “ o >■ X 

03 2 

a E 
— u 
— 2 

Cj 

> £■ 
Qj ~ 


, O 

>. -5 

— — 


C a 
kL- O 


A k~ 


XT _ Cj 

o p 2 

i: t; ~ 

A - tj- 


^ O Cj 

O ^ - 

— >• 


— Oj 3 


Qj C 
£ ^ 


_C — 

c c 
a — 

■& 

3 ST 
C " 


— LI w r- “ 


£ -^ O — 



w OJ 

^ c 

I -- 

7 i o 
> 

Qj 03 
jz s: 


Qj 

.a 

■a 

a 

3 

o 


cu 

■c 

a 


PC A Si 

t - C 
^ a a 

O Q, Qj 
PC A 

7 DC a 

- k c 


a k/ 
a O 


5 

- ZC 









< 

. c. 

3 P 

CC 

C "C 

rg 3 

■5 2L 

gn 

£ 

tys GJ 

£ ~ 

3 £ 






,3 Jr¬ 
'S 3 
$ ~ 



£ 

»J 

Z 


^ -5 

2 *5 

-n £j 

3 x 



-X >• u 

*“ ? S 
"5 c 



3 s; DC 




if 3 C w. 

2 _p p o 


y) 




- £ a 

C 3 2 

. I- u 
£ £ 3 

“■s «/* ^ 

£. w 2 

i ? g 

— P T 


3 c 

_C rs 


wi — 
fS J= 

- sc 


w ^ -~ — 

C jj 0< 

' -S g 

<f> Lfl — 

sj - — . 

SEi 


5j sc c 


£ '-* £ 

i s o 

c ui 3 

~ o ~a 

~ — 3 


CTi > 

— n 

P 


% c 

3 Si 
<3 S - 
sc S 
c — 
"u 3 

3, c 

o E 

£ o 
V U 
C C 
3 3 


3 0 3 

“5 ■£ Ji 
■p = a. 
£c c i 

ra QJ E 

o ■£ 5 

EEc 

3 £ 


3 3 

!r 3 
X 3 


^ g C ^ " « r 3 — ^ 

sT'iscSrssS 


ji i; CLl 

3 _ c 

5 S S' 

is, ” w 

— 3 w 
5 Q. i 
i; x p 

jp 3 £ 

— i/» c 


SC 01 
r-r & 


£ — « 5 


o o 


3 3 

— O 


O 

— 03 

un w c 
3 l£ - 
SC 3 ss 

3 cc F 
° - Sc: 

■5 ? < 


X £ E 
~ ^ o 

C w 


E £ C P 3 3 


- c 

- 3 

- S 4 

^03 

^ ^ l— 


c £ — 3 

■*“' — ~r< 

— sn CJ 

ifu 2 ^E 

3 ^ £ 3 

”3 — gn 

3 9 - C 


— O — 

Qj ^ t~ 
^ ^ (j 




<*3 *3 ^ 

^ v*. 


? C -? 3 ”3 O C 


-t E £ 
* 3 - 
3 p “ 

yi *— q, 

si = 

>- o =C 
—■« — 
c &C — 


— _r 3 : a 

cj 2 
C W5 

2 "o 

x c 

-— J 2 

>— go 


"3 i: 

c o 


- c 

^ 3 O 

- r~ LT) 

3 1 ' C 

J - 1 ^ 

o o 

t- c 

— ZJ >- 


o ^3 
E 


£ 1 ° 

: S it 

'!■= •: 

s.« 


X V) 

3 13 

_ 3 

2 fo 
e — 
i- m ^ 

3 ■— c 

S: re o 
o 

o u >- 
— ac “ 
■3.S r 
g ‘r' £ 


_ LO 3 

~ s>. 75 

~ 3 J= • = 


- E 


E - 3 
_ T CL 


1/1 O 

CJ ^ 

^ _ = 

— »n slX 

-r 3 -C 


3 — 

“C »* 

E .S' 

SC 3 
3 

rtj — 

CQ ro 

3 


sc >s 

= “-' 3 -° 
p 3 3 
3 X 


>- > - E 


sc ^ 

C “ 

sx'c 3 = 

scE ^ 

C rs -s 


- 3 

i/i P 


3 3 “ w s£ 3 

- £ 3 a c jr 


3 — ~ 3 

> r ^ o 

3 3 w s’ 3 


-S 3 


3 tr 
DC X 


§; °- 
?, c 


i= sc a 

■= 3 

i£ = 

O -3 
c ^ — 

3 >- C 

3 m ro 

3 3^ 


5 $ 
^ -5 

3 o 

X 3 

OJ ro 


Qj 2 

-O C£i 
fO Qj 


■5 E -9 

" E c 
o u § 

- 5. Q- 

3- 

DO 3 3 

3 JP “- 
® 1 —C 
t— c 
3 m S 
=? C „ 

£ C E 

5 c ~ 

^ ir -Q 

^2 

3 S; ^ 
^ >- 3 

2 -n 3 

2 3 >■ 


- 2 
o 2 
c j: 

-a $ 

2 H 
o 

T 3 "c 

o _ 

E 1 

CU QJ 

w gn 
C cu £ 

Qj > 

Qj GJ C 

c -2 

^ GJ ^ 


W GJ C ^ ^ 

>-320 — 

^ S£ jfi p 

3 5 ^ 3 


J 3 3 03 P: 




o 




oc 


c 

# c 


*rp 

‘w 


ax 

k. 

r— 

«U 

c 

(J 

0 

c 

cn 

=} 

0 

3J 

-a 

0. 


n» 

ZJ 

0 

E 

'■*-• ^v. 

Oj 

0 

J2 

’ ? 

O 

1- 

c 

CL 

w c 

re 

£ re 

u- 

5 .tr 

0 

r- 

tX) 

C =3 

<U 

«-. O 

u 

Q- -O 

c 

ax 

ax ^ 

r* 



o 

"a 





o u 
•Z JC 


■re lft 

c <u 

3 ■" 

o — 

S; 0 U > 
C " u 

Si D o m 
;r CD 
i/s ra 3 
- ft. 01 to 

" 5 CO 

c in 

5 ^ re aj 

c cjx u 
. rz u *- 

£ TO „ = 
^ u w O 

5 m «« 
I c OJ 

^cr 
3 0 u IS 


S 2 E?S 


°-u 2 

‘ft C *- 

o ro .£■ 

* op .5 

cj o u 

E Go & 
c c br 
E j= qj 

TO u 
ob £j £ 
£ <u o 

f- J £ 
s oi 


-x O 
c 

QJ QJ 

£ JD 
cu re 
00 — 
TO 5 
c 70 

TO *2 
3 C 
3 re 


o 


■£ c -i = 

ift U TO rO 

OC o c 

^ M 4) ^ 

S go 

f» 4* 00 OJ 

;X it c 

p ~ « v 

.5 to r . 
■S.E o £ 

Jt >* §0 ^ 
ro ^ 

2 U 3 


•=£^ 
C — c TO 

2 p -2 ^ 
~ C Q. TO 

5 0 £ 

C U c £ 

G w c 2 
i, .£ o c 

£ Si C -C 
^ o ^ 

* Q, > 3 

c c m 
,= 0 _ 
~ u .E 


o a 

•z. r- 01 
TO E TO 
3 01 00 

n ■£ cj 

Q. i/i 

O m 3 
7, QJ O 

£ oo^ 

1 2 c 
■° g S 

O U 00 
? £ O 

£ 3 3 

no o x> 

(0 — O' 

^ O n 
a j > 2 

■F E m 
h* O >. 
. U to 

2 a, P 
£ -c ,_ 
o ^ ^ 
V a 5 * 

B 00 ° 
<U 3 C 
i/i rc — 


DO <j ^ 
C „ rc 

- QJ L 

-* r: Cj 
15 2 a 
> c ° 
c — o 
-- u u 


x re 
C oo 

ift ai 
aj Lft 

O o 

I | 

— DO 

3 __ 

.£ re 


> re 
>■ ai 
<t c 

3 4j 

I = 

? 
t: o. 
o ,_ . 

Q- aj >- 

EcS ~ 

f3 Qj -- 

- 0^“ 
2 to 

^ i- c 

00 7 — ro 

a3 ~ E 

C -t 3 

CU > -C 


^ a3 
re 15 
-c: <y 


c ~o 
c 


c 3 

5^ E 

|| 

> c 

o § 

DC > 
§ 

0) - y 


§! 

■ 5 1 

m 11 

re in 

Cj X! 

t 0 

*«■ a; 

TO 

S J 

c "u 
■g-O 

* g 

lft 

ll ^ 
Oc u 


4) f j ift 

- -C ^ - -3 


TO _Q *u 

■g “ w-E 

3 


o_£ 


> >- 
t3 -C 
re re 

— CL 
re 

.y to 

00 m 

— "Z 

O re 
C .c 
j: — 

y >- 


c 

GJ 

E 

C g 

un 

in 

O JZ 

4/1 

QJ 

<u u 

O 

U 

O 

■a 00 

> .E 

Qj 

3 

0 y 


CJ 

y O 

ro 

> 

3 .cr 

j5 

_c 

Sr | 

f? 

QJ 

^ E 

c 

1/1 


L_ 

QJ 

s: 

QJ 

JZ 

t- 

§«s 


3 Si 
C Si p 

C C 
4< 00 .fij 
„ c O 

O Qj : 

o 


re 

c 

in 

00 O 7 2 

C -o £ E 

^ S ^ v 2 
- 01 ■§. c 

= IJJ lft — 

>1 lft O QJ 

o 2 £ £ 

c £ re H 

S! r ai .y 

s c _ 3 

^ ’is E a 

re r a 
oc _ £ o 
1? '- "O 

E lft TO 

re qj c 

o = 


a> 


. -X i_ c 


flj Q. nj re 

Qj ^ i/ 1 , . 


P TO 
^ TO 
^ "3 

-c -2 
>— 

lft 

« — 

re 


"C C 
O ^ 
-C -= 


00 re § *£ 
re -P X _2 

g-~re S M 


>- -£ — re £ £ 
re § 

^ QJ 


__ re 
2 ^ 
C | 

5! 5 

tn fU 
OJ Oi 

cn E 


3) 

-c X 
«*g 

^ a> 
o •£ 

r- 00 

u .£ 

3 C 

E E 
$ <y 
o 45 

"D 
■ - *D 

E c 


0 ) 


co 


•§ u 
- 1 Cj 

^ -o 


W " x 

X O o TO 
O 7 - i/i ^ 

xc y _d q. 


~C QJ 


re 


oj ■= .y 


ti E 

ro 



Vi 

c* 



% 



Qj 


1 S 1 

“ re 

c 

ro 

L" 4/1 

0 

Cj 

Cj 

on 

OJ 

w 

L 

E 

c> 

JD 

c 

-> D O 

CD 00 

"O >_ 
cj c C7 

Eb 

Cj 

U 

rc 

0 ^ 

00 ~ 

3 3 

re ° 
3 XT 

£ 

3 


Cj 

DC 

n 

Cj 

tn 

rc 

DC 

JZ 

0 

CL 

4r 

C 

u 

5 

Cj 

p 

Qj 

oc re J2 

rc or? 

£ >X 

i_r 

c 

ift 

m 

£ 

3 

"Eg 

C 

rc 

CJ 

LT. 

O 

lft 

"5 

tc 

g 

E 

O 

0 O — 

O — rs 

O 

!£: 

9 -2 

9 

l r 

£ 

t 

CJ 

u 

c 



r- 


r: 3 — 


TE 

r co 

QJ 



0 


L 

c 


r-4 

5 .tx ^ 

*— 


re c 

3 


dT 


0 

Cj 

k. 

CC 

> 

S 

t J 

rz 

CTv 

C *-j DO 
_z: ~ QJ 

u = ^ 

13 

rz 

_C 

— QJ 

3 -3 

"re 

3 

-5 

E 

DO 

O 

J3 


L. u 

<3 -if 

W > 
ft 5 


00^3 
E c 


nj O Ln 

r OJ 

t I Q. 


c - x= c 


CL Li_ 

rz Qj 


■c - 

c 3 


3 - E 

— C I- 

— -3 Cl 

ift fti 

O 4j "re 

— ~ Qj 
QJ — C 

— "D 

— QJ 


00 


° 

“ ™ 1 
E oG 




El re* 113 

0 0^4 

NJ — 3 

lft r - 

00 c 


S 5 3 — — 


o J3 CL r 
p J 3 3 TO 


O 0 E 00 


— c >- 

— 00 J3 


O 00 
— re 


—* “ ift 


x= 3 .y 
5 o -y 
P jo IS 
— ret 
o >." 
5 « .E 
4 ^ __ 

c O 


re ^ ~ tC 
~ re ^ £> S 

ift >. ' J “ 


Cj 

ro Qj 


qj rc 

ro “C 
- E X c 


OJ 


- 3 

3 C 
£ $ 


- o re 


< 


c. j; c 
o S >- o 

. w ift 
^ O 5 

I s 


re re O 
o 

C E re 


O TO 


— Cj 

■ 7 = t: 

^ Lj 


o £ p - 

U- re t. 

t Qj ■£ 

lft QJ E •> 
c cro ft 
£ E C Ore 
C u 4> 

3. 3 C C> 

111 ; 

lft 00 

TO c -o 

x= ■- g 

X 3 g 
3 C re 
— -D re 
cr ^ ro 
C ^ mH 


— r, ^ 


o — 
E .sc 


w on 

> 3 0 E 


ee — o 
XU >• 


c, ~ >> o 
- ^ J2 vJ 






: 3 1 2 

fC L — re 


x E c 3 


aj >- 
cc ■= 
re .E 

E to 
to F 

•3 4J 


re >• 4 j re_ re 3 


c c 

O — 

> 5 

E >- 

re u 
r re 
QJ P 

C J 

3 3 

P; x 


7 C 3 
P 4, C 
r Cj Cj 

cb ? E 

E XQ > 

— 3 3 

E — 4. 


3 re 
re 3 


E ^ i 


q ro 


“ ro 

C _ 

C n 

— c 

u c 

ro — 


— O 

ro *- 

c ^ 

^ re 

5 ^ 

— u*. 

ir _C; 

5 c 


3 

CO 


*- 3 

3 qj 


CL q_ 


- • Cj 

u E 

-£ o 


X 3 
QJ Qj 

£ y 

■- OJ 

S| 

lft lft 

3 x: 
o re 


ift QJ 

c fc 

oj _c 

re — 
Qj Cj 

£ v2 

Cj 


TO X — re 
3 ro — 
O 3 X -c 

lft- re — Qj 


B ; ; X - C 

^ re >. Tj 3 




re £ P 3 O > 


3 3 1_ "3 3 

| 3 -2 = p -~ 


re — -— Cj 


r, 3 — 7 o- j- ^ 3 •— oj 3 re 

J 33 3 — -re_Cj— 

^ r ^ W — ^ 


2 .J: c ^ u - 










I 


DO 

.£ 

> fw« 

— .£ 
“o ‘J3 
c *- 

(D 

£ c 

II 

00 = 

.£ 5 
2 (/) 
C m 
3 CD 
2 c 
0-2 
<j CL 

(/) 4) 

c£ 

S t 

w n 
2 u 
o £ 
S - 

2 ■§ 

x ec 
5 0> 
a; X 

x ■*■' 



u o Cl 
,E ^ r 
Oi 1) JJ 
JD __ 

C o > 

1 f ~ 

i -s £ 

*3 cf r= 

S'l * 

E S g 

J; si-s 

^ J3 


>• 3 

.- a 
-5 ~ o 


U J3 

.H U 
£ 
a> 5 
o c 
E o 

» "O 

5 £ 


qj 4> jd 

- a 

* -c Si 
o c 

l_ Q 

OC £ 

o 


o 

Qj in 

■c £ 

Hi JO 

^ I 

*: c 


DC 


U Qj 

C O 
.2 £ 

c 

3 a* 
a. 
c 


c 
. c 
— o 

C — 


E 

3 

-C 

Oi 

-c 


ft) 

!* in 

QJ £ 

c E 

ns £ 

QJ w 

—• « 

o a 

-o ™ 

m ~° 

fO C 

H ™ 

o a! 
E - 

■o' .c 

o ^ 

O m 
v *“ 4> 


H _Q ‘ 

r o ^ 

<D c e 

£ I E 

= r 


o aj 


QJ 


fl5 

„ CL 

CD PO 


"K £ ^ 9> 


c 0 ' 

2 2 
o 

in 00 

<D 'C 

> 

-= £ .C 


O £ 
ra _ 

$ c 
-c J= 

in , 
QJ H 
v *“ r“ 

•e > 
oc 

3 CJ 

O •£ 

c r r 

4 SC 
CD £ 

c r 

_>. _c- 

a. - 

CL. O 

5 s 

£ C 

E c 

QJ "3 

3 .2 
c = 
a o 
<u — 


”3 — m ; *- m 

£ > E ° qj .E 

^ > <y »/■> > (j 

i ^ 2 o. 

w _r£ O Q. *£- vn 

^ a >.-^ _h 
_■ c £ <- -g 

T7 in - HJ 

O *3 E « 3 

Iz.rZ —— 

— o £ J2 > 

Q. 3 ” OC 

-St H 0) S 

w H CD J3 O 
sc 5 C (-. g 
C _r- 3 

— r- 3 in QJ 


CJ 


_>- ^ S SP QJ 

~ C. 3 in 

^ E 

Cj Cj 


2 ^-g 

r s $ s g 

Si nj T3 £ 

It : 1 u C 

i/i "n QJ _ 

m _sc ^ jc 
o C '■ 


L- _r 

•c ■= 


< -3 

c 

$ 


ft! 


J o 

E. “ 3 2 
3 — DO TO 

— ^ c E 

2 E C QJ 
—^ O O 

O c oc l ~ 

Sc O C ~ 

u / ft 

CJ o 3 3 

*c JZ ^ — 
C “ - O 

3 c - w 
^ Cj - iC 
v/i “C tn 

5 # -o S 

- c £ « 
c *c 2 

C o 

oj’i J 
g c 0 ; 

—r Cl oc ■£ . 



QJ 

'5 



-C 


DO 



a> 

•D 

C 


r? 

ru 


o 

CL 

c 

-C 

c 

Li 

D 

NJ 

QJ 



QJ 

a i 

u 


4 iC Z .= 


V. UiJ — 


i-£ 


2 E 

3 a 

L -O 

& o 

S DC 
v — 
z ° 

2 QJ 

W ro 


2 QJ 
■£ o 


_c c 

S o 


I O 

O O 
DO QJ 

= E 

? g 

in O 

QJ U 

n Qf 
c 2 
o ™ 

° c 

c G 
£ o 

CL m 

O Cj 
QJ o 


DC — 
— QJ 


•=*X 

o .£ 


' C : 
2 k r 


t, o 


Z3 QJ 
— m 

O 
c 
$ 
QJ 

i/. 

•S-. Q 


QJ C 
DO C 
C O 


x u ti 


_ _5 _o o 


Q; E 

"SS O 


— ra E 


o "E 


c a. - 

~ o m 

See 


qj c 

o ° 

H QJ 
ft! ri 


3 Qj 
C 3 
O CL 
Q. 
so ro 
c 


Qj QJ 
-C 


E -o u 

Ill 

2 S I 

QJ i/i 
33 QJ > 

ro f3 £f 

QJ ^ E 

^ 3 5 


= u c 

:i £ ox 


Sc S “ ^ 
*4 C E fo 
^ c 

S QQ - = 
r c o c 
«* 2 _ O 


i/i Qj 
QJ • — 
DC — ”3 
QJ 3 C u 
ns — DO C3 
O 2 

Sr! "c 


ft! QJ 

t/l *” QJ 

E O ^ 

QJ J£ l — 

tn ns 2 

Cn C 3 
O O o 
U 3 i 

Q c_ 
* — 




.=- - c 
■COO 

>- c: 'o 


cc 






— CC cc 


2 " Si g £ 6c ■— "5? > 3 “ — 

— 1 A “D ^ Q ^ — ;-* 


-j3 ‘ 

cc j, == r, -s 


~ c .O o £. 


'■’ -X 

5 _2 c~ ° cu 


Oi "C 

U~1 

^ 3 5 r -a 2 & 

^ ^ v — #— DC 


s e f 

~ E > 

^ qj 


2 J32 

S. ^ 

«, ^ 
2 

3 = 

5 lt, 
? C 

2 ’■£ 
T3 
? 

C 

Qj 


- 1 '•a u 

=* O S 

C/ C i/i 

c_, CJ 

Tn _q ;j 

£ >-f 

'■s CJ 

— 1 2 *u 
r3 1/1 

■all 

Is 2 

— *J Cj 


5® -C ^3 — 

S- un w 

« * 
c o tn -2 


E J= 
9- 5 

-s; co 

CJ _CG 

^ -C 
~ .„- 


fO rfl 


^ u <y 


a-c 


c — 


2 2 5 

- © OJ 

>- »- U 

y 5 c 


. — (/t 

I 3 

c 
c 


G- O 

c 5 


n c 

- 1 sj 

-* E 
= c 
-C g 

o 


i/i — 

aj V- 2 

^ f3 E 

11 O 
CJ ~ tA 
cj ^ 
in C 

C ro vS 

S 1 ^ 

i/i f S) 
(C ^ £ 
— "C _ 

o _= 3 
-T3 -*- O 
^ <J jS 
ns 


3 S, a S 


C£ 

0£ 


5 -j ^ 

J |i 

£ ° c 

2 re 

<A lA 0 

>~ ID ~ 


o = 

DC — 

r 5 

o >. 

CJ 

£ JC 

a; “ 

-O (A 

£ 2 

cl> _zr 

E 2 

A 

r3 w > 

LO O 

C 

° £ 

— A r~ 

C — “55 


V ^ i u 


•£u-“ 5 

2 VA 

X V. O “A — 

s 22 j= ^ -c r; =f 


c g T3 u 
TC C CJ ,21 


■a o 

Qj "S 

J2 

ra O 

E 550 

>- ai" 

CJ JZ. _ 

_c c 




O w -3 > -3 


V. 3 

O - 


c _ 

cj a 


C 'c = > 


ji — 


-C = — 

3 — - — 


•j CJ » o 


-- A 


-C 2 Sj 3 


C ^ -c £ 
"O — r5 O 


cj cc 2 — 


c £ c 7 E 

— 5; ^ — —3 — 


-T£ S 

-G =C 


— 2 

, 5. • 


c 

— g 

CJ O 
> 

-CJ O 


= 3 

5 ^ 


3 "O 
c cj 


-t: sp c O 
-JC— — 
—~ 1 *i~ n ^ 
C m 


2 a 
E. -c 
2P h- 


2 c—, 


\Sl 

>- 



a 


E 

n: 

X 

Cj 




no 

”5 



A 


DC ir 
C - 


a 


£- O CJ a 




o 

z 


O 

— nsj 

^3 — 



-z "r ^ ^ -c ^ 

j£ - 5 3 C ^ 

c - ^ c 2 i 

-3 - 9-5 E — 

- cj' 9 >■ ^ 

22 - lu — *w — 

— _ O DC 


^ o i - 5; 

S i P S 5 

5 o ^ 5 2 

E ~ 1 ^ 1 - 

DC n 1 2 j ? 
„ ^ a rc JD 

~ — ^3 CD < 


5 u & — 2 

. ~ C r> 

-9 I < •= « 

~ - — o- 

— e r — > 

— CC- , v_ 

— = Z - m 

C Cj Q--C 

— 5 C; /> er 


c o 


ra O =P 


“ E-F S Z 

w ^ cc c» 

* ! g = 1 

3 Wj V/J LTi 

= c, - 5 c 


Vi 





3 rs i !f G 


5 ° - _ 

o £ — E ~ 

-C qj c i: 

Qj _E rs _>- j- 

EEE~^-_ 

c/a C E ^ o 

CO — C 5 
c rs C KJ 
— — C -J 

^ ^ -c 


„ §■; 
I “ y s = 

3 ~ -C E C 

n 31 ^ C r= 

Cj w _ ,^2 "E 

9 — — o C 




— ^ 3: 'C 


5 Cl -C 


CJ c -c C 


o 2 


w cj 
— £ 
2 £ t- 


E 

^ Q. 

- a 


ro -C 


c o o 

c ~ 

O T3 "C 

c c ^ 

> a y 

El w* 

Cj 1 — Cl. 


*^j . ^-*~ 

E o 


CJ 3 Cj 

ji E” 

v2 c , 

E ii 

O O n 

c o ■% 
2 25 E 


^ rc 

<3 C 

ra ^ CJ 2 -c 


Cg., 
5 5 

w c 

-c -C 


CC rs 

eH 

O r= g 

“ ^ 

QJ C 
^ -C 
— o 


c — 

Qj qj 

if 

o . 

C | 

Qj E 


= -c 

2 % 

- o E 

>3-0 
_>~ ^ _c 

^ E o 


^ CC O - 5C 


2 c ^ 
.-£ 3 _£ 

QJ _ — . 

CO Cj QC 


— Tj -* JC “ C 


O — <5 o O ^ c 


o o 2 _c 
















Cj 

X 





qj >r 
Jr -x o 

5 5c 
. o “ o 


c o - 2 

E > v p 
>- o -£ c 
•5 E 3 TJ 
O Si 3 “ 

Q- . t/l nf? 

£ ° «‘g ‘ 

•~ -C U1 -rj 
2. 0/ >■ Y 

cr-c -c = 
<k -c c cj 

■“ -C < 

1 •-1 E 
-->-oo 

m ^ Jr 

5 S oj ,-r 
G .O fj w 

•yi 2 ^ £ 

• — Q. O 

E « c JS 
<u v ~ o 

* t 3 ~I 

« - °--s 

>s ^ C 
Oj ^ “ rc 
^ C T? 
3 > C ^ 
O UJ 


c ~ c ^ 

ot £ _ 'S 
. U X w» 
CD O C J 


-3 "O 0) 
.-rex: 
'is rc ~ 


_ *fcA ^,7 <~0 

0 £ =2 c w “ 

r, w Z qj 

CJ*. C *3 r- Qj 


C£ C “G C QJ 

c — *S 5 u 

0 'o 2 § 'E 

^ v is CJ 
~ Of -O > ^ 

:SoS-° 

<v "C Q. >* m 
x o u 
■*-' o p x ft 
& ~ o .S 

OI C C- 00 
^ X W ^ o 

"O C O .s> 8 

Cl *- _r- 

O. V; a, y 
Ml ° ■- -£ S 
j 2 re c !« 
■c <U CL v C 

1 -a E -- -2 

2 « o U 35 

un D G ^ ‘p 

e J « s ¥ 

m fl G 3 i 

^ o “ S ; 

5 DC ifl C) ^ 

£ 5 a. - 

_C J~ _£ -O o 

0 o rs 

Q- >- ^ ^ O 

. ^ U Cj w 

i -S £ •* = 

6 s 5 § ^ 

c r= CL )£ t 

fcj > v — O 


E 5f Ec 5 

~ c «j c 
E - G 

I .§ fe 


"5 "5 £■ _>- 

G o > £ 

£ EP -S ■= 

a> a; j; 
c w C 
4» <J 3-. 









11 i § s 

- q r ob 

<y •“ • 


to 


>->qj.TO — 
•3 £ F ~ — 
to c E X 3 

9> 2 J " -5 


TO >- . 


HI 


X CCT5 - 

>- C 3 QJ 
“O QJ TO "O 
C 3 TO 

TO in Jo F 
■3 k- 9- O' C 

S g 2 O' JC 

N -Si 3 •“ 1 

ULUo.v- 

> 5 c u 2 

01 c t C Q. 

z g a « _ 

3 ° !S >•? 


cS 

■? 

& 

vi 

£ 




X DC ^ 

2 c fc 

c = x 

£ = TO 

TO i/i 

£ QJ K 

= 1 | 

3 h E 

£ ££ 
0x2 
-£ c x 
c o cl 

. u 15* 

*, = o 

k. TO i_ 
C >- O 
c .0 „ 
3 
O 


3 

O 

u 

-c 

u 

TO 

1> 


Q> u. 

£C 0 

TO 00 _ 
— C TO 

i c £ 

O TO « 

“ C C 

o _ 

C3 


x i 

pc _ -o 


TO Qj 

r- ** 

c 

o X 


.© o 
X >- 
TO ^ 


C - 
do EC 


c 

Qj 

£ I 

Cj 
O 




M * 
§2 


CJ 

<y, 

E 

o 

X 

E 

o 

u 

■o 

c 

TO 

C 

o 


0/ 

Qj U 

^ V 
(0 c 
X 3 

s-S 

LT, C 
•— TO 
iy> 

S -c 

X c 

C TO 

3 — 

O Qj 
<-» N 

*o - 
a/ «: 
9- m 

_o 

> 5 

1 \a 

o | 

CO S 
TO £• 

* s 

ui — 


= c a? 

TO g CO 

' i/> O 

c u) a 
TO 3 
3. E O. 
TO 0 ) 3 

~7 .3 >- 

>- <D -O 

TO £ .TO 

gp QJ "to 
3 M £; 

— — IS, 

^ -5 = 

' TO < 
TO “— 

-D .o 
TO Q 5 s * 

5 2S 

.£ oj §■ 

- -| > 
i Jx 

*3 D c 

C -r, ° 

C „ c J8 

^ ™ E 

—J to qj 

i) /i «i 

X !C ^ 

— 3 TO 

_ X CJ 


:-tf £ 

i” c — 
r\ FS >~ 

TO TO 


0/ O — 3 

& r 
L- O 

2 ■£ 

"to © 

= F 
- ^ 

£ cT 


tn' 0/ £ 

QJ N ^ 

- 5 
>/■ a/ 
c Z 

o 


>. o 

TO — 

Qj 5 *c 
o £ 
Z -s 


OJ 


>- -3 C 

X tU o ^_ 

_ C. -- TO 

qj c u Ef 
cc -z 3 oj 

2 l o-5 

D m 

® O (N 

iO c ™ to 
-- c, TO G 

0 j; E “ 

Qj ■£ o 

e s 

2 ™ & i 

^ ^ C 1) 

c .= E U 

Qj 

E ^ T 

OJ 2 Si. m 

QJ TO g? Q 

ob a ~£ 

TO i_ - TO 

- _g 5? E 

03 -O gj r - 

E E £ £ 

c E X >-- 

~ ui 2 x to 

F “ “ ^ “ 
S O S 3 t 
O - 2 U 0 

« to a. 


ift X' r- 
— Qj X a ~> 
«— — vr ^ 


O 


E c - 


TO 

X 


TO ™ 

> 3 c' 
C lv 
TO TOJ 

ob CO + 

TO - ~C 


C — 

c E 

^ >- 
C, TO 

•c 5 


"D 3 

TO > g 

>- 2 TO 

Q. — 

h 2 00 

33 *0 

Cj Qj O 

3 ’£ c 
(/l TO -F 
(5 r O 
Cj x Qj 


>- ^ Qj 

CJ -D TO 
X qj tx 

2 _o"u 

2 > ^ 
TO Qj O 

ut "O ~ 
o 5 C 

— _c TO 

u u 


c . 

■E F 

■5 5 

*B 3 


$ 
u 

£ = 
o 

TOT l/l 
O QJ 


ui — 

k. _ 
-2 - 
c ^ 
O ? 
3 c 


^ ^ rrt l/l 

p o 2 ol 

S 2 C r 

^ 3 TO TO 

— e c a. 

i £ f 

i £ TO I 

“ Cj o o 


a E 


D 

W 

cc 

" 2 

£ 

Cj 


PC 


C 

5 . 

UJ 

Qj 

c 

"3 

E 

j - 2 

0 

0 


z 

0: -y 

c 

-2 

Qj 

P 

X 

X 

X 3 
3 X 

Gj 

U 

• 

£ 

>- c 
0 £ 

TO > 

. QJ 

i TD 



E >. 

V 


0 

w 

|£ C 

QJ 

k- 


“6 

to X 

X 



j 5 -£ 

c 

O 



a; 

X 

•ta* 

DC 

p C 

rt 

JZ 

<si 

"V 

IE 


k_ 

o 


fw. 

>v 


ai TO 
X '*- 

■“ c 

Q. OJ 

3 "E 
« 3 
rs -s 

0 


2 

3 

o 

x 


£ 

o 

X 



X C 

5 o 


Q F-O C 
U — 0; > 

N [r 
Q C - O 

£ .2 Q, 

£ 1 3 I 

§ £ C £ 
i-J c cc 
^ Cj O c 

5 ; qc £ £ 

_c = O "c 
u 

£ £ 0 w 

TO w CX TO 
3 TO X 


CJ -C C Qj 
jZ O Cj W 
~ 2 . 0 ^ u 

7 _o 5 c 

00 Qj T -— 
r 5Q Qj a 


3 OC 0/ 3 “ 


3. X Cj — “ 


E = *3 

° 3 ^ 

CO c 

3 Qj TO 
o CO c 
3 C 

u £ oj 


0/ c 

C Ck 


^ -5 00 E 3 

^ s -E 3 -S 

■= 2 o 2 ^5 

2 TO c O TO 

^ C.go^i — 

O TO U-. ’“ >■ 

X ^ 


— z. 3 3 - F 

2 c to -p > 

TO TO 3 — 

X 0 “ r T 

^ F «- 3 


— QC 


qj cn r qj 

Q- D - 05 

k- . -X ^ 

Cj tl> ■— 

cj x c if — 

> ** o' .2 >- 

c — cq k. u 

« c - c £ 

0/ TO 0 TO = 

F . ^ C TO 

3 rz 3 O X 

^ TJ ^ 

£ ~Z Cj 

(— Qy X 00 

U a £ £ 


~ QJ 

— TO X > 

— rz Cj 

O F 3 X 


Qj 


O X 


k» LT Qj Qj 

£ < 5 ^ ~ 

, Cj 

“ C Cj " 

Sf - TO 

X Qj 

Cj % 


3 TO 


Qj 


GO 




— 3 FJ — F 

TO O * F “ 

TO C QJ -X 

c -S 7 ? Qj 

^ — 
JZ JT ^ ^ or 

*’■' w rs £ 

y. Cj w 


X r yj 

w Z c 


'Z u* ^ 

£ E r 





through "no regrets" strategies Such strategies make economic and 
environmental sense whether or not the world is moving towards rapid c limate 
change For example, boosting energy efficiency not only reduces greenhouse 
gas emissions but lowers the cost of energy, thus making industries and 
countries more competitive in international markets, it also eases the health 
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It should hr judg'd a success if it arrests and reverses tin* 200-ye.ir liend uf 
rising emissions in the industrialized world and hastens the transition to a 
climate-lriendly global economy 



Key greenhouse gases affected by human activities 



co 2 

ch 4 

n 2 ° 

CFC-11 

HCFC-22 

cf 4 

sf 6 

Pre-industrial level 

-280 ppmv 

-700 ppbv 

-275 ppbv 

zero 

zero 

zero 

zero 

1*1*14 ujnienlrjhon 

358 ppmv 

1 720 ppbv 

J12^ppbv 

268^pplv 

110 pptv 

72 § pptv 

3-4 pptv 

Rate <>i iih rease • 

1.5 ppmv/yr 
0.4%/yr 

10 ppbv/yr 
0.6%/yr 

0.8 ppbv/yr 
0.25 %/yr 

0 pptv/yr 
0%/yr 

5 pptv/yr 

5 %/yr 

1.2 pptv/yr 
2%/yr 

0.2pptv/vr 
-5 %/yr 

Lifetime (vears) 

50-200- 

12-H- 

120 

50 

12 

50,000 

3,200 


Notes- C0 2 (carbon diox.de). CH 4 (methane), N z O (n.trous ox.de), SF b (sulphur hexafluor.de), and CF 4 (a perfluorocarbon or PFO recovered by the 
Kyoto Protocol. CFC-11 and HCFC-22 (a CFC replacement) are also ozone-depleting substances and thus addressed under the Montreal Protoco rat er 
than under the cl.mate change agreements. 1 ppmv = I part per m.llion by volume; 1 ppbv = t part per b.llion bv volume; 1 pptv = 1 part per tr.ll.on 
(million million) by volume. 

S Estimated from 1992-93 data. 

* The growth rates of C0 2 , CH 4 and N 2 0 are averaged over the decade begmn.ng 1984 ,-halocarbon growth rates are based on recent years (1990s). 

- No single lifetime for C0 2 can be defined because of the different rates of uptake bv different sink processes. 

*- This has been defined as an adiustment time which takes into account the indirect effect of methane on its own lifetime. 

This table adapted from “Climate Change 1995", 1PCC Working Croup I, p. 15. 




Laying the foundations 
for clean development: 
preparing the land use 

sector 
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fr.imewnrk upon which CDM projects will he built. CDM can offer carbon) it is possible to calculate the net carbon benefit. There are still 

developmg-country governments the opportunity to promote and attract J number of technical discussions regarding the interpretation of the 

'additionality’ requirement for specific contexts. 
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high. Thus it will he more difficult for smaller companies and community 
groups ro access the benefits of CDiM The livelihood impacts of projects 
run h\ large companies will consequently tend to he determined In. the 
social standards selected (one reason to get the sustainable development 
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United States Initiative on Joint Implementation (USIJI) - Implementation Quarterly which reviews current developments and 

http://www.gcno.org/usiji/ — USIJI is a pilot programme encouraqmg project progress, 

projects that mitigate greenhouse gas emissions and promote sustainable 
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Where can I go for help and advice? 

Environment and Development Action in the Third World (ENDA) - 
http://vvwwenda.sn/- Although primarily with a focus on energy, ENDA 
has an active climate change group and provides an insight into the 
opportunities for the CDM, especially in Africa. 
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Introduction 

The UK Workshop on CITES and WTO Trade Rules was initiated by 
Africa Resources Trust and TRAFFIC International and held in 
Cambridge on 29' 1 September 2000. The workshop drew on support from 
the Department of Environment, Transport and the Regions (particularly 
in the early planning stages), the European Commission and the 
Lauterpacht Research Centre for International Law. The aim of the 
workshop was to explore the relationship between the trade measures 
adopted by the Convention on International Trade in Endangered Species 
of Wild Fauna and Flora (CITES) and trade rules of the World Trade 
Organisation (WTO). 

The report begins with a summary of the day’s discussions prepared by 
Dr Rosie Cooney of Africa Resources Trust. It is intended to provide a 
moderately detailed summary of the mam points that were made in the 
course of the workshop. It is not a characterization of a consensus. 
Indeed, as the summary makes clear, the participants expressed differing 
views on a number of points. The summary is followed by the 
presentations made by the speakers at the workshop. In some cases these 
take the form of papers that were prepared beforehand by the speakers, in 
other cases they are papers that were written up afterwards. In a number 
of instances a summary of the speakers remarks was prepared by Africa 
Resources Trust, in consultation with the speakers concerned. The 
workshop programme and the list of participants appear in the annexes at 
the end of the report. 

We are grateful to Hughes Hall for providing such a congenial setting for 
the workshop deliberations and. in particular, to the President of the 
College, Professor Peter Richards, for the active interest he took in the 
workshop. Finally, we would like to express our warm thanks to all the 
participants for their many valuable contributions. 


Jon Hutton 
Barney Dickson 
Africa Resources Trust 

Steven Broad 
TRAFFIC International 


2 



Where can l £>et more information 7 



Report UK Workshop on CITES & WTO Trade Rule: 


Workshop Summary 

Prepared by Rosie Cooney 
Africa Resources Trust 


In this workshop, a variety of opinions were expressed on the utility and equity of the 
use of trade measures as conservation tools, the likelihood of conflict between 
multilateral environmental agreements (MEAs) and the World Trade Organisation 
(WTO), and the issues raised by a range of strategies to address this potential conflict. 
Further, a senes of underlying issues highlighted by the conflict were identified and 
discussed 

1. the basic issue 

Participants outlined the basic conflict of strategies between some MEAs and the 
WTO the WTO is committed to furthering trade liberalisation, while a range of 
MEAs, including the Convention on International Trade in Endangered Species 
(CITES), employ trade measures for the purpose of environmental protection. It is 
thus possible that MEA trade measures could be found to be in breach of WTO/GATT 
(General Agreement on Tariffs and Trade) rules regarding quantitative restrictions on 
trade and non-discrimination (see Articles I, III, XI and XIII). In the case of CITES, 
however, GATT Article XX(g) allows for exceptions for the purpose of conserving 
exhaustible natural resources, and endangered species appear to tall under this rubric 
(see the Shrimp/Turtle Appellate Body ruling). 

2. HOW LIKELY IS CONFLICT? . 

Most participants agreed that overt conflict between CITES and the WTO, at least at 
present, is reasonably unlikely. Only six members of the WTO are not parties to 
CITES, limiting the extent of complaints by non-parties. CITES parties have, through 
sinning, presumably agreed to multi laterally agreed CITES measures, and 
furthermore, a '■‘'safety valve” for dissent over particular listing decisions is provided 
bv the reservation system Moreover, some participants emphasized what they saw as 
the essential equality and compatibility of the environment and trade regimes and 
noted the positive and constructive work that is being done and could be done to make 
them mutually supportive. However, CITES also allows for stricter domestic 
measures” regarding trade in listed species to be taken by parties (Article XIV). These 
measures were thought by most participants to present the most fertile ground for 
conflict. 

3. STRICTER DOMESTIC MEASURES 

Stricter domestic measures occupy a somewhat anomalous place in relation to the 
CITES regime. The CITES text allows for them to be made, and in some cases, such 
as EU regulations, the format of stricter domestic measures are clearly closely related 
to the CITES system. However, it is arguable whether parties enact stricter domestic 
measures in fulfillment of CITES obligations. The most controversial actions taken as 
stricter domestic measures are unilaterally imposed import bans or restrictions by 
developed consumer nations on wildlife products. 
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The ineeun 1 ’ expressed divergent views on the justification and lationale foi stricter 
domestic measures. Some took the view that the unilateral imposition of measures can 
be an effective power-based tactic to pressure states into certain courses of action. 
Furthermore, one participant argued that they might be justified on the basis of the 
precautionarv principle, implying that stricter domestic measures will be more 
conservative in terms of species protection. In opposition to this view, howev er, other 
oarticipants armed that unilaterally imposed stricter domestic measures can be 
counter-productive for conservation, can disguise trade protectionist motives, and 
nmirnllv renresent the illegitimate forcing of one state s values on another. 


The extent of CITES parties’ stricter domestic measures are somewhat unclear. It was 
nointed out that despite a recent resolution requesting CITES parties to report on their 
stricter domestic measures, the response so far has been negligible. It was also argued 
that in many ways the existence of CITES provides a bulwark against even more 
unilateral measures for species conservation. 


4. ARE CITES TRADE CONTROLS AND WTO RULES COMPATIBLE? 

While this question was not comprehensively discussed at this meeting, a number ot 
relevant observations and comments were made. Clearly the kinds of trade measuies 
imposed m the CITES regime on certain countries, or products from certain countries, 
may contravene WTO rules against quantitative restrictions on trade (GATT Article 
XI (1)) and rules against discrimination between trading partners in trade in like 
products (Articles I “and XIII). On the issue of “like products”, CITES measures 
frequently discriminate between wildlife products on the basis ot some aspect ot then 
production, such as on the basis of the '-non-detriment” finding required for trade in 
Appendix II species. Discrimination on the basis of production and process methods 
(PPMs) is currently a controversial issue within the WTO, and are considered by 
some to be GATT-illegal. Others argued that following the shrimp-turtle Appellate 
Body ruling PPMs are m pnnciple acceptable so long as they do not constitute an 
arbitrary' or unjustifiable form of discrimination. 


To survive a challenge. CITES trade measures would have to fall under Article XX 
protection. According to the Appellate Body decision in the Shrimp/Turtle case, 
.Article XX appears to be a two-stage test: a measure must first pass a listed exception 
(sub clause (g), in the case of endangered species), then pass the test contained in the 
chapeau, barring measures which constitute arbitrary or unjustifiable discrimination 01 
a disguised restriction on trade. Participants expressed the opinion that the chapeau 
test posed the more difficult obstacle, and pointed out its unpredictable nature and 
operation, as enunciated in the Shrimp/Turtle Appellate body decision. While several 
expressed the view that multilaterally agreed decisions of CITES, taken by the 
Conference of the Parties or the Standing Committee would be likely to pass both 
tests, stricter domestic measures taken by parties were thought to be more susceptible 
to failure. 


The scientific basis and justification for trade measures was raised by several 
participants as an issue of great importance within both the WTO and CITES. 
Transparent scientific criteria are important within the WTO m distinguishing 
justifiable trade measures from those inspired by protectionist or other illegitimate 
motives. The claim was made that CITES listing decisions are transparent and based 
closely upon science. Others expressed some scepticism. A participant drew an 
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analogy with product standards used in the WTO, pointing out that while these are 
meant to be based on science, m practice science rarely gives clear-cut answers, and a 
degree ot political judgment is always necessary In discussion several participants 
expressed the view that within CITES also there was considerable leeway for the 
introduction ot political and value-based considerations into listing and other trade- 
restrictiv e decisions. 

5. OVER WHAT KIND OF SPECIES MIGHT CONFLICT OCCUR? 

Participants suggested that the most likely scenario for conflict is over economically 
\aluable species, such as marine fisheries and forests. “Open access” resources may 
also be particularly hkelv to provoke conflict, and there is some degree of overlap 
between these groups of species. The higher potential for open access resources to 
arouse dispute may be due in part to a lack of an economic incentive for sustainably 
using resources o\er which parties lack exclusive tenure, leading to attempts to 
restrain use through trade restrictions. CITES has to date largely steered clear of 
economically valuable and, to some extent, open access resources. However, the 
potential for dispute in these areas represented a worrying possibility for several 
participants, with the capacity to cause problems for an increasingly sophisticated 
CITES regime 

6. SPECIFIC MECHANISMS FOR ADDRESSING POTENTIAL CONFLICT 
This meeting did not canvas in detail the range of potential options, which has been 
exhaustively addressed in various fomms Rather, participants voiced a variety of 
viewpoints, considerations and specific issues to be addressed by or incorporated into 
a solution. Some of these are CITES-specific, while some relate to the broader 
question of WTO-MEA compatibility. 

6.1 The option of inactivity 

Many held that inactivity was a poor option. However, it was argued that any attempt 
at resolution ran the risk of delivering the question into the hands of trade officials, 
perceived to have little environmental competence or sensitivity. The outcome risked 
being more prejudicial to environmental interests than the current state of uncertainty. 

It was also noted by different participants that conflict can be healthy, that no 
resolution is needed and that the nsks of conflict are overblown. 

Nevertheless, several strong arguments were put forward in support of taking 
preemptive action to clarify the relationship and ward off potential conflicts. About 20 
ME As contain trade measures. Globalisation means that trade forms an increasing 
percentage of states' GDP, governments need foreign exchange, and in consequence 
trade issues are ever-increasingly important issues for states. Thus clarification 
becomes ever more urgent. One widely-accepted impact of the current potential for 
dispute is a general “chill” cast across MEA negotiations by fear of possible conflict. 
A participant pointed out that in the negotiation and adoption of the Rotterdam 
Convention on the Prior Informed Consent Procedure for Certain Hazardous 
Chemicals and Pesticides in International Trade and the negotiation of a convention 
on Persistent Organic Pollutants a great deal of uncertainty hampered progress. 
Furthermore, it was suggested that some governments were exploiting this uncertainty 
to dilute commitments. The current confusion can also lead to ambiguity of 
agreements. Several participants pointed to the Cartagena Protocol as an example, in 
which Preambular phrases state both that the Protocol does not affect rights or 
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obligations under other agreements, and that this statement should not be construed to 
mean the Protocol is subordinate to other agreements. In the view of some, this does 
not adequately clarify the legal relationship between the environment and trade 

regimes. 

6.2 Action within ME As/ Avoiding the WTO 

6.2.1 MEAs in general 

Several participants, from both conservation and trade perspectives, argued that 
environmental disputes should be kept out of the WTO arena, and resolved rather by 
action within MEAs. Representatives of the WTO supported this view, pointing out 
that the WTO has no expertise on environmental matters and little inclination to 
adjudicate in this field. A strengthened MEA framework capable of settling its own 
disputes would, in fact, be in the WTO’s best interest. 

Avoiding a resolution withm the WTO was attractive to other participants for similar 
and for additional reasons. The lack of expertise m environmental matters was 
compounded by a perceived pro-trade bias; scant provision for input by interested 
parties, in the fonn of amicus curiae briefs; and lack ol democracy, transparency and 
accountability m decision-making. Furthermore, a need to more fully recognise and 
incorporate sustainability objectives into the WTO was pointed out, although others 
suggested there did exist recognition of the need for sustainability and environmental 
awareness within the WTO. 

A further reason advanced for avoiding a WTO-based resolution was that the 
relationship of different MEAs with the WTO is likely to vary considerably, 
potentially requiring a different resolution with respect to each MEA. 

Various actions to be taken within MEAs were proposed One view expressed was 
that MEAs should develop the equivalent of multilaterally agreed product standards, 
and the means to enforce them. If these means involved trade measures, parties to the 
MEA then could be viewed as simply waiving their right to non-discrimination under 
WTO rules. With respect to CITES, however, this may not address problems with 
unilateral measures and with disguised trade protectionist motivations. The issue of 
reinforcing MEAs' dispute resolution and enforcement procedures was raised a 
number of times. Some argued that it was important for the MEAs to make sure that 
their dispute settlement procedures are in order, and even strengthened, perhaps 
through the development of a common compliance mechanism. Others expressed 
doubts about whether this was necessary as no dispute had ever arisen and questioned 
how effective it would be in avoiding potential conflict 

6.2.2 CITES 

It was argued that CITES should undertake an internal review, and strengthen its 
dispute resolution procedures to ensure CITES-reiated disputes remained within 
CITES. A number of problems were raised with this approach. First, the kinds of 
disputes that are likely to arise are unlikely to be brought within CITES: CITES 
prescribes specific trade measures, while the general trade rules that may be infringed 
by these are those of the WTO. Second, could CITES dispute settlement procedures 
resolve the conflict? Without amendment, CITES explicitly allows parties to take the 
stricter domestic measures which are the most provocative measures, so it may be 
unlikely that a CITES forum could satisfactorily address complaints of those arguing 
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the discriminatory nature of those measures Finally, the dispute resolution procedure 
within CITES was shaped tor a different purpose than that within the WTO, and relies 
on non-coercive measures such as mediation and conciliation. This may not be a 
suitable alternative lorum for disputants before the WTO. WTnle mediation and 
conciliation are also provided for within the WTO regime, one participant suggested 
they do not appear to be effective or popular means of resolving disputes 

6.3 Action within the WTO 

6 3 1 The work of the CTE 

Various opinions were expressed of the progress made by the Committee on Trade 
and Environment While some defended its clarification of the issues, others 
expressed doubt that it was likely to contribute significantly to finding a resolution. 

6 3 2 A clcinficatoiy declaration 

Within the CTE forum, various countries have suggested the possibility of a 
declaration of some kind that would clarify the relationship between MEAs and the 
trade regime. 

6 3 3 Exemptions caiwed out of WTO/GATT for MEAs 

Strong opposition was expressed by some participants to eliminating the potential 
recourse of states to the WTO (for reasoning see “A developing country perspective” 
below). Furthermore, it was suggested that as a practical matter attempts to amend the 
Articles of GATT are unlikely to succeed. 

6 3 4 Clarification through WTO dispute settlement procedure rulings 
In the absence of other arrangements, inaction may lead to clarification of the 
relationship through the WTO dispute settlement procedure. The outcome of this 
would be highly uncertain, as discussed above, and evidenced by the divergent lines 
of reasoning regarding the interpretation of Article XX used by the Tuna-Dolphin 
panel, the Shrimp/Turtle Panel and the Shrimp Turtle Appellate Body. Some pointed 
to the need for the WTO to sort out its relationship with the MEAs by negotiation 
rather than through dispute settlement process. One participant argued against 
clarification through this process on the basis that it was likely to favour developed- 
world interests. Another opposed it on the basis that it would favour pro-trade 
interests: the burden of proof, for example, would probably be laid on the party 
defending the trade restriction. For instance, in the Shrimp/Turtle Panel decision it 
was held that trade-restrictive measures could only be used if these were shown to be 
the least trade-distortive. 

6.4 A “’supra” body 

While several participants expressed some support for the conception of some form of 
“supra” body, convened with the involvement of UNEP and the WTO and capable of 
either clarifying the relationship or arbitrating/adjudicating on disputes, this was 
generally thought to be either impractical or a long way in the future. 

7. GENERAL APPROACHES TO THE POTENTIAL CONFLICT 
7.1 Mutual supportiveness 

While not advocating specific mechanisms for change, several participants spoke in 
favour of the development of a mutually supportive relationship, or partnership, 
between the environmental and trading regimes. It was argued that there is no a priori 
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reason for antagonism between the two: the WTO acknowledges a lack of expertise in 
the environmental arena, recognises a link between trade and the environment, 
incorporates sustainability objectives, and does not seek to interfere m the workings of 
MEAs. It uses a rule-based, science-based approach also espoused by CITES and 
other MEAs. Conflict is not unavoidable: Article XX(g) protection can be interpreted 
as exempting trade measures adopted for the purposes of conservation. Furthermore, 
other trade agreements, such as NAFTA, have made interpretive allowance for MEAs. 
In practice, however, an uneasy relationship is produced by the current lack of clarity 
and a number of participants referred to the need for the WTO and its dispute 
settlement mechanism to take account of other international legal obligations, 
including environmental ones, taken up by its membership. 

7.2 A developing country perspective: reform CITES but preserve recourse to 
the WTO 

The argument of developing countries gaining benefits from sustainable use of 
wildlife and resources was developed m some detail. In contrast to the position of 
environmental lobbies within many Northern countries, many resource-rich Southern 
countries are unwilling to see generous exemptions carved out of the WTO 
framework. Proponents of this position argued that these exemptions would legitimate 
unilateral trade measures. These are undesirable due to three major considerations, the 
effect of particular trade measures on the environment is not always straightforward, 
and can be highly detrimental; trade protectionist measures may masquerade under the 
guise of unilateral environmental measures; and the taking of unilateral action 
involves assuming the right to decide what actions are beneficial to the environment. 

With respect to the first point, it was pointed out that trade should not be viewed as 
necessarily detrimental to the environment. Trading in wildlife and wildlife products 
may render wildlife a valuable resource. Given appropriate and secure structures of 
use rights and tenure, this can be an effective aid to conservation. A comparison was 
drawn between the approaches taken by CITES and the CBD, the latter of which was 
formulated after 20 years additional experience. The CBD does not recognise 
international trade as one of the six listed major causes of biodiversity loss. The CBD 
focuses on the ‘supply' side of biodiversity, rather than the demand side, and 
recognises that extinction is primarily driven by restrictions on supply, such as loss of 
habitat, rather than unregulated demand. These supply side problems, it was argued, 
require solutions at national policy level, and particularly solutions which focus on 
increasing the value of wildlife to producers. This position, put strongly, argues that in 
fact many developing countnes want to see less, not more, exemptions for 
environmental purposes, and that the stimulation of trade can be useful for 
conservation. Application of the precautionary principle, rather than mandating the 
restriction ot trade in a species, can in fact provide an argument against banning trade 
and robbing wildlife of value. 

This perspective argues that the possibility of bringing a dispute to the WTO should 
be preserved. This is primarily because actions taken pursuant to an MEA may not 
reflect a genuine consensus; the trade measures within the MEA may not be least 
restrictive ones; and the MEA may lack an effective dispute settlement procedure. 
Flowever, it is important for MEAs to undertake their own reviews; if CITES 
reviewed its mechanisms and implementation it would be possible for these 
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developing country interests to support the development of targeted exemptions for 
CITES 

Some panicipants argued that not all developing countries would share this 
perspective and that it would be more accurately characterized as a southern African 
perspective. They also contended that in some cases the threat to wild species arising 
from trade is demand driven. 

8. UNDERLYING ISSUES 

Through the talks and discussion a number of issues underlying the potential 
CITES/WTO conflict emerged. These included the utility of trade measures for 
conservation, the need to incorporate developmental goals into conservation policy, 
and the importance of “joined-up” national government thinking. 

8.1 Hov\ useful are trade measures as conservation tools? 

Participants argued both for and against the effectiveness of trade measures as 
conservation tools, although in general, there was substantial common ground. 

(S' / / The argument for 

First, the argument was made, and the majority of participants agreed, that a treaty 
such as CITES was necessary It was pointed out that the wildlife trade was recently 
assessed as the world’s second largest illegal trade, necessitating some form bf 
regulation Second, attention was drawn to the effectiveness of CITES at the levels of 
both species-level regulation of trade and country-level regulation of compliance. 
Species level regulation has been effective, particularly through the significant trade 
process. The use of trade restrictive measures was argued to be critical to this success. 
At a country level, trade sanctions against certain countries have been highly effective 
in gaming compliance Trade controls can also be sophisticated and flexible, as the 
evolution of CITES trade measures - including the increasing use of positive trade 
measures - shows. 

<S / 2 The argument against 

Trade measures were often, it was argued, both ineffective and an illegitimate 
encroachment on sovereignty They may be ineffective for a number of reasons. 
Restricting or banning trade may not eliminate it, but simply drive it underground. 
More importantly, as set out above, removing commercial value from a species can 
reduce or eliminate the potential to conserve it, hastening its demise through habitat 
loss and other indirect causes. Where captive breeding schemes in consumer countries 
compensate for the loss of traded products, this robs the producer country of the 
opportunity to benefit from the wildlife, which can result in a lose-lose situation for 
both people and conservation 

A' I 3 Non-trade restrictive solutions 

Rather than outlawing commercial use of wildlife, it was suggested that the 
developing world should be able to gam from conserving wildlife, through the 
development of incentives to conserve wildlife and manage it sustainably. Rather than 
the Wommand-and-control” approach implied by bans, one participant argued for 
developing a regulatory structure that left sovereignty over resource use untouched, 
but offered incentives for the sustainable use of wildlife. These would, presumably, be 
impervious to WTO challenge. Ecolabelling schemes, with multilaterally agreed 
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criteria for labelling, offer hope of bringing home to producer nations a return from 
sustainably managing, rather than “mining", their resources. Under this system 
consumers would pay more for a wildlife product which was produced according to 
agreed standards of sustainable management. It was pointed out, however, that "the 
negotiation of these standards present a political challenge. 

8.2 The incorporation of development objectives into conservation strategies 

More broadly- participants raised the view that social and developmental interests 
should not be divorced from environmental policies. Just as development policv has 
gradually moved toward addressing and incorporating environmental concerns 
environmental policy needs to recognise and take account of its social and 
developmental impact. In the context of this debate, the economic and social impact 
on producer nations of trade measures should not be ignored when making decisions 
to further conservation goals. It was noted that there is a need for more 
interdisciplinary thinking to develop solutions to these problems. 

8.3 Importance of “joined-up” national government thinking 

Several participants pointed out that a situation of potential conflict between trade and 
environmental regimes simply would not arise if governments took care not to sign up 
potentially conflicting obligations. In practice, trade delegations and environment 
delegations rarely overlap in personnel, may have little contact, and not infrequently 
promote different and potentially conflicting agenda m different forums. The two are 
also, on a national and international level, of greatly different power and weight and 
there is a need to rectify this. 

By analogy, attention was drawn to a similar need in the conservation community - 
for joined up thinking on strategic issues across various forums, and particularly 
across the CBD and CITES. 
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Welcome on behalf of Department of Environment, 
Transport and the Regions 

Nigel Hunter 

Natural Resources Institute 


I have been asked by Martin Brasher, the new head of the Global Wildlife Division at 
the DETR, to welcome you to this workshop. The Global Wildlife Division is the 
UK's Management Authority for CITES. Martin took over from Rob Hepworth (now 
with UNEP), who played a role m initiating this workshop with Afnca Resources 
Trust Martin regrets that he is not able to attend himself He delegated Eric Blencowe 
to come in his place, but unfortunately Eric broke his leg last week! It has thus fallen 
to me to represent DETR today 

In welcoming you on behalf of DETR, it is worth recalling that the DETR supported 
the Review of the Effectiveness of CITES which was considered at the Tenth 
Conference of the Parties to CITES in 1997 in Harare This review strongly 
recommended the development of a Strategic Plan for CITES - a recommendation 
that was endorsed as a decision by CoPIO As Chair of the CITES Standing 
Committee and as a member of the Strategic Plan Working Group, UK played an 
important role in evolving the plan, which was adopted at CoPll to cover the period 
2000-2005 

The reference to the Strategic plan is important, because it contains, as a major goal, 
the development of god synergies between CITES, other MEAs and the Trade 
Organisations and therefore provides the context for DETR’s strong support. 
Smnalling the need for better synergy is one thing. Effecting such linkages is another. 
Progress with regard to MEAs is already underway. However the development of 
svnergies with Trade Organizations is still a challenge The DETR is thus very keen to 
promote discussions such as this, and to engage UK experience and skills in 
contributing to this debate 

It is therefore a great pleasure to welcome you all today. You constitute a 
distinguished izroup, with representatives from the European Commission, the CITES 
Secretariat, the World Trade Organisation, UNEP and IUCN. The workshop is very 
timely, as this debate will also feature at the IUCN s Second World Conservation 
Congress, which begins next week. Finally, I would like to end this welcome by 
thanking ART and TRAFFIC for their work in organizing this workshop. 
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Welcome 

Steven Broad 
TRAFFIC International 


1. PERSPECTIVE 

• TRAFFIC’S research-led insight into wildlife trade dynamics - costs and benefits 

• TRAFFIC/CITES 25 years - making CITES work 

• EU wildlife trade regulation old and new 

• Helping to support development and implementation of national wildlife trade 
regulation 

• Involvement in development of non-regulatory solutions - user choice and 
economic incentives 

2. OBSERVATIONS 

• Regulation/restrictive and conditional trade measures used heavily to avoid 
unsustainable use of wildlife 

• "Avoid unsustainable use of wildlife" is a generalisation of a range of 
environmental goals - from concerns about the survival of individual 
animals/plants, to species conservation goals, to biodiversity resource 
conservation m the context of sustainable development 

• Successes and failures - too much reliance on regulation - not enough on 
examination of and employment of incentive systems - partly through narrow 
perspective, partly because of lack of consensus about the environmental goal 

• Overall, (and this is a generalisation) CITES is a widely-accepted, robust and 
precautionary' multi-lateral decision making system 

• However, CITES is only part of the picture - trade measures are set through 
national, regional regulations, pre-dating and post-dating CITES - many now 
invoking CITES as justification even when the measures they employ are not 
"agreed" in CITES 

• CITES itself branching beyond the Convention text - positive measures, quotas, 
sanctions for non-compliance 

3. CITES, WILDLIFE TRADE REGULATION AND WTO - QUESTIONS 
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• Are trade measures applied to wildlife trade always justified bv a \alid 
environmental goal? 

• Are these trade measures sometimes motivated by trade protectionism or goals 
arguably outside the exceptions allowed b\ WTO, or beyond the scope of CITES, 
such as animal rights/welfare or social concerns? 

• Are all CITES decision-making processes that lead to trade measures robustly 
multi-lateral and justified by the Convention's mandate? 

• Is CITES sometimes used as a justification;smokescreen for unilateral measures 
that are not justifiable - are these more vulnerable to WTO action than CITES 
itself? 

• Can CITES demonstrate that the trade measures it employs are effective in 
achieving its environmental goal? 

• Is the focus on legal compatibility of CITES and WTO a distraction? - should we 
concentrate more on broader evaluation of the impact of trade liberalisation 
(positive and negative! on the environmental goal of avoiding unsustainable use of 
wildlife? eg. 

8 relaxation of border controls within trading blocks and between nations trading 
under agreed standards, 

8 changes to economic incentives through tariff reductions and simplification, or 

■ the pressure WTO can bring to bear on environmentally harmful subsidies in 
sectors such as trade in forestry and fisheries products. 

8 Finally, we know that CITES is now engaging with this issue (strategic plan etc.) 
and that many have examined WTO/ME A relationships from a legal perspective 
(OECD, UNEP etc) 

8 Hopefully we will leam a great deal more today and begin to answer some of 
these questions. 
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CITES and GATT/WTO: 
The Potential for Conflict 
(Draft only) 

Barnabas Dickson 
Africa Resources Trust 


1. INTRODUCTION 

The parties to the Convention on International Trade m Endangered Species (CITES) 
employ restnctions on the international trade in wildlife in their efforts to protect 
threatened and endangered species. The members of the World Trade Organisation 
(WTO), through the General Agreement on Tariffs and Trade (GATT) and other 
agreements, are committed to the removal of trade restrictions and have at their 
disposal a mechanism for making complaints against members who impose 
restrictions that violate WTO rules. Since there is a large overlap between the parties 
to CITES and the membership of the WTO, this would appear to constitute fertile 
ground for conflict. 1 In fact, no state has brought a complaint within the GATT/WTO : 
system against trade measures endorsed by the parties to CITES. Many commentators 
think that the likelihood of a successful complaint is low, in part because trade 
measures that have been endorsed by a majority of the parties to CITES would almost 
certainly be allowable as exceptions under GATT rules. On the other hand, 
discussions aimed at achieving an explicit clarification of the relationship between the 
multilateral trading system and Multilateral Environmental Agreements (MEAs) that 
employ trade measures, such as CITES, have ended in failure. 3 The result is that there 
is still considerable uncertainty about the GATT/WTO compatibility of trade 
measures undertaken for conservationist reasons, particularly when those measures 
are in some way connected to the CITES framework but have not been endorsed by 
the majority of parties. 


If there had been an underlying consensus amongst states about the use of trade 
measures tor conser\atiomst purposes, it might well have been possible to have 
achieved clarification of the relationship between CITES and GATT/WTO. But the 
large differences that exist have made agreement difficult. At least two other factors 
have contributed to this failure First, the discussions that have taken place have 
tended to assume that there is a single model for the appropriate relationship between 
MEAs and GATT WTO. Given the way that different issues and interests are at stake 
in i erent MEAs, this assumption is probably mistaken. Second, there is increasing 
issatisfaction amongst many developing countries at what they perceive to be the 
partial commitment of economically powerful countries to trade liberalisation. They 
maintain that these countries have pursued liberalisation when it has served their 


35 members of which 


2m) th , ere vvere ! 50 to CITES and in December 1999 the WTO had 
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interests, but not m areas where developing countries have most to gain. This view 
was much in evidence at the WTO Ministerial Conference in Seattle m December 
1999, and was one factor contnbuting to the breakdown of that meeting. In this 
context, developing countries have been reluctant to accept proposals that come from 
developed countries to guarantee the rights of MEAs to undertake trade measures. 
This has appeared to be just another instance where powerful countries have sought to 
impose their own priorities - m this case, environmental ones - in negotiations on 
trade issues. 

This paper will attempt to disentangle some of the questions surrounding the 
relationship between CITES and GATT/WTO. It will begin by setting out the various 
sorts ot trade measures that are employed by CITES and by assessing their 
compatibility with the rules of the multilateral trading system. It will then summarise 
the discussions that have taken place about resolving the tensions between MEAs and 
GATT/WTO. Following that, some of the underlying differences between states 
regarding issues of trade and wildlife conservation will be explored. An assessment of 
the different positions will be offered. Finally, the prospects for the relationship will 
be reconsidered in the light of that assessment. 

2. THE POTENTIAL FOR CONFLICT BETWEEN CITES AND THE 
MULTILATERAL TRADING SYSTEM 

The potential for conflict between CITES and GATT/WTO is rooted in the founding 
assumptions of CITES. For the convention treats the international trade in wildlife as, 
in itself, a significant threat to the species that are traded. The primary aim is to 
restrict this trade whenever a species is threatened by extinction or might become 
threatened if the trade is not regulated. 4 This section will begin by describing the trade 
measures that are provided for by the original CITES treaty. Following that, the other 
types of trade measure that have been subsequently introduced by the parties will be 
examined At least some of the latter measures - while still potentially in conflict with 
GATT/WTO rules - represent a shift away from the idea that international trade as 
such is a threat to wild species Finally, the possibility of conflict with GATT/WTO 
rules will be considered. 

2.1 The original CITES treaty 

The main trade measures within the original CITES treaty are ones that are 
consequent upon a listing of a species on one of the three appendices to the 
convention. Article II sets out some very general criteria for which species should be 
listed on the appendices. Appendix I is for the most seriously threatened species. 
Article 11(1) states 'Appendix I shall include all species threatened with extinction 
which are or may be affected by trade'. Appendix II is for less senously threatened 
species Article II (2)(a) states that Appendix II shall include 'all species which 
although not necessarily now threatened with extinction may become so unless trade 
in specimens of such species is subject to strict regulation in order to avoid utilisation 
incompatible with their survival'. Article II (2)(b) adds that Appendix II should also 
include species that need to be regulated if the species already listed on Appendix II 
are to be brought under effective control. This provision has been applied to species 


1 This focus, on trade as a threat marks a contrast with the Montreal Protocol where trade, as such, is not the target. 
Although Trade measures are a central part of the Montreal Protocol's armoury, these measures are largely 
employed as a means to achieving the primary aim, which is to reduce the production and consumption of ozone 
depleting substances 
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that are so similar in appearance to threatened species that it is difficult to control 
trade in the latter without also controlling the look-alike species. Appendix III is for 
species that a party is regulating within its jurisdiction and where it needs the co¬ 
operation of other parties in order to control the trade. 

Articles III, IV and V specify the trade measures that are to be applied to the species 
listed on the three appendices. Trade in Appendix I species requires both an export 
and an import permit. These permits can only be issued when various conditions are 
satisfied, including the requirement that 'the specimen is not used for primarily 
commercial purposes' (Article III (3)(c)). In effect, commercial trade m Appendix 1 
species is prohibited. 

Trade in Appendix II species requires an export permit and one of the conditions for 
issuing such a permit is that 'a scientific authority of the State of export has advised 
that such export will not be detrimental to the survival of the species' (Article IV 
(2)(a)). This is commonly referred to as the non-detnment requirement. Trade in 
Appendix II species does not require that the importing state issue an import permit 

If a country has listed a species on Appendix III then the export of the species from 
that country requires that an export permit be issued. One of the conditions for issuing 
the permit is that the specimen has not been obtained in contravention of the laws of 
that state (the same condition also governs the issue of permits for Appendix I and II 
species), but there is no requirement that the state of export make a non-detriment 
finding. 

Article VII lists various exemptions to these restrictions on trade m species listed on 
the appendices. One of the more significant exemptions is for specimens of Appendix 
I species that have been bred in captivity (animals) or artificially propagated (plants) 
for commercial purposes. Article VII (4) states that these 'should be deemed to be 
specimens of species included m Appendix II'. Thus, for specimens of Appendix I 
species that are bred m captivity or artificially propagated, there is no prohibition on 
commercial trade. 

A decision to make an amendment to the lists of species on Appendices l and II 
requires a two-thirds majority of the parties voting for or against at a Conference of 
the Parties. All these listing decisions are, therefore, multilateral ones. Anv party is 
free to list a species within its jurisdiction on Appendix III, but since the trade 
consequences of such a listing are not great, this form of unilateralism is not very 
significant. Nevertheless, CITES, in the shape of Article XIV does allow scope for 
more important unilateral measures. 


Article XIV states that the provisions of the convention shall not affect the rights of 
the parties either to take stricter domestic measures than those approved by CITES, or 
to take measures restricting the trade in species that are not listed on the appendices. 
A wide range of such measures has been taken. 

Australia bans all live export of its indigenous wildlife and the import of Appendix II 
species for commercial purposes requires an import permit. An import permit will 
only be issued if the specimens come from a management programme that has been 
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approved by Australia's Management Authority." Both of these measures are stricter 
than the CITES ailes. The European Union has had its own system of controls since 
1984 and these were updated in 1997 h Under this system some Appendix II species 
are, in effect, treated as if they were on Appendix I and their use for commercial 
purposes is prohibited. Other Appendix II species require an import permit and this 
will only be issued if the EU determines that its import 'would not have a harmful 
effect on the conservation status of the species'. Thus, as with the Australian rules, 
the responsibility for making a non-detnment finding for Appendix II species is 
shifted from the exporting state (where CITES leaves it) to the importing state. The 
US. through several pieces of legislation, including the Endangered Species Act and 
the Marine Mammal Protection Act, imposes a range of restrictions including import 
bans and requirements for import permits that are stricter than those provided for by 
CITES 

Stricter domestic measures have not only been employed as a means for individual 
countries to superimpose their own system of controls on the CITES controls. Uess 
controversially, they have also been used to improve compliance with CITES rules. 
On occasion the CITES Standing Committee (which was established in 1979 to 
provide guidance and advice to the Secretariat between meetings of the Conference of 
the Parties), when faced with parties that are not implementing their CITES 
obligations, has recommended that the other parties impose sanctions on the errant 
party In 1991 the Standing Committee recommended a ban on all CITES related 
trade with Thailand and it made a similar recommendation with regard to Italy m 
1992. The expectation was that parties should implement these recommendations at 
the national level, through the use of stricter domestic measures. 

At the 1997 Conference of the Parties, a decision was taken to carry out a survey of 
the use of stricter domestic measures. 8 The outcome of this survey is not yet known, 
hut three points about these measures are worth emphasising, particularly in the light 
of their potential conflict with GATT/WTO rules. First, they vary in the degree to 
which they are unilateral. The EU system ot regulation involves a degree of 
consultation and negotiation with exporters as to the circumstances in which the 
measures will be imposed and how they can be satisfied. To that extent they are less 
unilateral than measures that imposed by individual states with little or no 
consultation. Second, they vary in how closely they are related to the CITES system 
of controls In the case of sanctions that are recommended by the Standing Committee 
the relationship is quite close, and the EU controls, while not recommended by any^ 
CITES body, are explicitly modelled on the CITES controls. These two types of 
measure could be described as CITES related measures. But there are cases where 
countries impose trade restrictions on wildlife with little or no reference to CITES and 
where the rationale is not even a conservationist one. Arguably the ban on the import 
of Harp seals that is imposed by the Marine Mammal Protection Act is an instance of 
such a measure, since Harp seals are endangered and are not listed on either Appendix 
1 or II. Third, while Article XIV makes clear that CITES itself does not rule out the 
use of stricter domestic measures this, in itself, does not provide a positive 
justification for any particular stricter domestic measures. Nor does it provide a 


' OECD, 1997, p 24 

" The new regulations are contained in Council Regulation 338/97 
’ Council Regulation 338/97, Article 4 (2)(a) 

' Decision 10 103 
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guarantee that such measures will not violate other rules agreed by the international 
community. 

In addition to the rules regarding trade between parties to the convention, CITES also 
has provisions relating to trade with non-parties. Article X states that parties may 
accept the documentation provided by non-parties if it is substantially the same as that 
required by CITES. This has been interpreted as a recommendation that parties 
require such documentation from non-parties if they are to trade with them 
Subsequently, this requirement has been added to and strengthened m vanous ways, 
in part because of a belief that trade involving non-parties has played a role in the 
unsustainable exploitation of CITES listed species. 

2.2 Innovations in CITES use of trade measures 

Since CITES came into force m 1975 the parties have developed and implemented a 
range of other trade measures that are not provided for, or even mentioned, in the 
original treaty. These measures variously involve ranching, quotas and split-listings 
Unlike the stricter domestic measures, these have been agreed by a majority ot the 
parties. 

Prior to 1979 a number of countries considered that the reanng of Appendix I animals 
m captivity, after the eggs or the young had been taken from the wild, constituted a 
form of captive breeding. If this had been the case then the commercial trade in these 
animals would have been allowable under Article VII. However, Resolution Conf 
2.12, passed at the 1979 Conference of the Parties, defined 'captive breeding' in such 
as way as to exclude cases where the animals were merely reared in captivity. Many 
parties recognised that this created an unsatisfactory situation and at the next 
Conference of the Parties in 1981, a new resolution was passed (Resolution Conf. 
3.15) that characterised captive rearing as ranching. This resolution provided for the 
downlisting of the national population of a species from Appendix I to Appendix II 
for the purposes of ranching. It thus provided a means by which specimens from some 
populations of species that were otherwise listed on Appendix I could be 
commercially traded. Zimbabwe downlisted its population of Nile crocodile in 
accordance with Resolution Conf. 3.15 at the 1983 Conference of the Parties 
However, other countries, although having abundant populations of crocodiles, found 
it difficult to satisfy the requirements of this resolution. l) 

The first use of quotas occurred in 1983 when CITES introduced national export 
quotas tor leopards m a number of African states (Resolution Conf. 4.13). Leopards 
remained on Appendix I but the skins could be exported if they were for personal use. 
Commercial trade remained banned. The resolution recognised that the use of quotas 
could enhance the survival of the species as it increased the economic value of the 
leopard to landholders and provided them with an incentive to conserve the species 
This system has proved successful and, with some adjustments, has remained in place 
since. In 1994 a similar system was introduced for the cheetah and, in 1997, for the 
markhor population in Pakistan. A more general system involving, importantly, 
quotas tor commercial trade, was introduced in 1985 with Resolution Conf. 5.21. This 
allowed tor the temporary downlisting of a species from Appendix I to Appendix II 
together with a quota in cases where a species had been inappropriately listed on 


’ See Kiev it, 1099 for discussion of this 
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Appendix I A number of countries who found it difficult to satisfy the requirements 
ot Resolution Conf j.\5 were able to use Resolution Conf. 5.21 to enable them to 
engage in a controlled trade of crocodile skins. The regulated re-opening of a legal 
trade in crocodiles represents one of the success stories of CITES. In 1969 all 23 
species of crocodiles were either endangered or in drastic decline. By 1994 eight 
species were sufficiently abundant to sustain a well-regulated commercial harvest; 
eight species were safe from extinction but could not sustain a harvest; and seven 
remained critically endangered. 10 

A less successful quota system <the 'Management Quota System') was introduced for 
African elephant ivory in 1985 when the elephant was still on Appendix II. The 
system was widely regarded as ineffective, in part because exporting states were 
responsible for setting their own quotas and there was insufficient inventive for them 
to set their quotas at a sustainable level. In 1989 the Conference of the Parties moved 
the African elephant to Appendix I, thus imposing a ban on the commercial trade in 
ivory. But at the 1997 Conference of the Parties the national populations of elephants 
in Botswana, Namibia and Zimbabwe were downlisted to Appendix II with agreed 
quotas for the sale of ivory from the stockpiles held by these three countries. This 
decision was accompanied by numerous conditions, including the requirement that the 
ivory could only be sold to one country, Japan. The decision illustrates how CITES is 
becoming increasingly sophisticated in its use of trade measures. 

Quotas have also played an important part in the significant trade process that was 
introduced in Resolution Conf. 8.9, passed at the 1992 Conference of the Parties. The 
process is designed to ensure that trade in Appendix II species really is non- 
detrimental. as required by Article IV In the past there have been cases where 
exporting countries have not taken seriously their obligation to issue export permits 
for Appendix II species only when they find that the export will not be detrimental to 
the species. This failure has been one factor contributing to the steady flow of species 
from Appendix II to Appendix I. Resolution Conf. 8.9 establishes a mechanism 
whereby, after a process of consultation, CITES agrees export quotas for Appendix II 
with the Management Authorities of exporting states in the light of what is 
sustainable 11 

Many of the innovations that have taken place in CITES' use of trade measures have 
involved the use of 'split-listings'. A split listing occurs when one or more national 
populations of a species are listed on a different appendix from the rest of the species 
and are therefore subject to different trade measures. While the original treaty makes 
no mention of split listing, its use has been facilitated by Article I which, for the 
purposes of the treaty, defines a species as 'any species, sub-species, or geographically 
separate population thereof. This definition helps to legitimate the parties' differential 
treatment of distinct populations of the same species. 

The new types of trade measures that have been introduced since the inception of 
CITES involve a significant shift in the parties' approach to trade and conservation. 
There is no acknowledgement in the original treaty that trade could play a positive 
role in conservation. The most seriously endangered species are to be placed on 


Kievit, 1999 

11 See Jenkins, 1999, for further discussion of this. 
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Appendix I and there is a ban on the commercial trade m such species. An Appendix 1 
species cannot be traded commercially even if the trade would impro\e the 
conservation status of the species. However, subsequent decisions have introduced 
several different routes through which Appendix I species (or populations thereof) can 
be downlisted to Appendix II m order to allow a regulated trade m that species There 
thus appears to be an implicit recognition that trade, by providing landholders with an 
incentive to conserve species and their habitat, can have conservation benefits. In all 
these cases what has been intended has been a regulated trade m wildlife None of 
these measures imply that a completely liberalised trade will benefit wild species In 
addition, there has also been some explicit recognition within CITES of the both the 
conservation and the social benefits of a trade in wildlife. Three instances of this can 
be mentioned. First, Resolution Conf. 8.3, passed at the 1992 Conference of the 
Parties, stated 'Commercial trade may be beneficial to the conservation of species and 
ecosystems and/or to the development of local people when carried out at levels that 
are not detrimental to the survival of the species m question.' Second, the submission 
of the CITES Secretariat to the WTO's Committee on Trade and Environment, in June 
1999, distinguished between the Trade Facilitating Measures and the Specific Trade 
Measures taken by CITES. Instances of the former type of measure were cited as 
benefiting conservation, and providing long-term economic benefits Finally, the draft 
Strategic Plan for 2000 - 2005, which has been developed by the Secretariat in 
conjunction with the Steering Committee, states 

The Strategic Plan recognises that the sustainable harvest and trade in wild 
animals and plants can make major contribution to securing the broader and 
not incompatible objectives of sustainable development and biodiversity 
conservation. 

Despite the explicit expression of these sentiments, the nature of the change that has 
taken place within CITES should not be overestimated. It remains the case that the 
basic structure of controls provides by the original treaty does not acknowledge any 
positive role for CITES and that many powerful parties often endorse this approach. 
The current situation is best described as one where there are significant divisions 
amongst the parties about the relationship between trade and conservation. Individual 
decisions made by the Conference of the Parties reflect not some settled consensus 
amongst the parties, but merely the temporary ascendancy of one particular view 

The lack of an underlying consensus amongst the Parties is one factor that has 
contributed to the wide range ot trade measures employed by CITES. To summarise, 
these measures include such elements as bans on commercial trade; requirements for 
export and import permits; the tagging or marking of wildlife products, export quotas, 
with or without time limits; and restrictions on who wildlife products can be sold to 
The trade measures may apply to all countries equally or, where there are national 
quotas or split listing, treat countries differently They may treat similar products 
differently according to whether they are derived from captive breeding or ranching 
programmes, or from the wild. There are also differences in how closely the trade 
measures are related to the CITES decision-making structure. For example, a listing 
decision requiring a two-thirds majority at the Conference of the Parties is different m 
this respect from the trade sanctions that are applied by individual states m response 
to a recommendation ot the Steering Committee; and both are different from trade 
measures by individual states that are not introduced in response to any such call. This 
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multiplicity ot measures is one tactor that makes it difficult to generalise about the 
compatibihtx of CITES trade measures with the GATT/'WTO system. 

2.3 Conflict with GATTAVTO? 

The fact that there has not yet been a dispute within GATTAVTO about the legality of 
CITES trade measures makes any judgment about the potential for conflict between 
the two necessarily hypothetical. Nevertheless, there are several cases where the 
bodies that deal with disputes within GATTAVTO have ruled that trade measures, 
introduced by individual countries ostensibly for the purposes of wildlife 
conservation, contravene GATT/WTO rules. These cases provide some pointers to 
how GATTAVTO might treat a complaint that is brought against a CITES trade 
measure. This sub-section will look first at the GATT articles that appear to be most 
relevant to the trade measures employed by CITES. Following that, the lessons from 
the disputes will be considered 

Before tackling these specific issues there is a more general question that should be 
mentioned. Are there any principles of customary international law that might entail 
that the provisions of one treaty will automatically prevail over those of the other? If 
there were, then a more detailed examination of the potential conflicts between the 
two might not be necessary. The principle of lex posterior entails that the later treaty 
will prevail. Since CITES came into force in 1975 it might be thought to be later than 
GATT, which was originally signed in 1947 However, when the WTO was created in 
1994, GATT was incorporated into the WTO agreement as an entity legally distinct 
from the 1947 treaty. In the light of this, lex posterior implies that GATT should 
prevail over CITES. However, another principle, lex speciahs points m the opposite 
direction. For this principle entails that the more specific treaty will prevail and 
CITES is clearly more specific in its content than GATT. Unfortunately, there does 
not appear to be a conclusive answer to the question of which principle would be 
given greater weight in a dispute involving CITES and GATT, so it is worth 
examining the more specific conflicts that may arise between them. 

In considering the potential for conflict it is necessary to first examine those GATT 
articles that appear to prohibit the trade measures employed by CITES. We then need 
to see whether those measures might nevertheless be consistent with GATT on the 
grounds that they qualify for exemption under GATT Article XX (General 
Exceptions). 

GATT Article XI prohibits many quantitative restrictions on trade. XI (1) states: 

No prohibitions or restrictions other than duties, taxes or other charges, 
whether made effective through quotas, import or export licences or other 
measures, shall be instituted or maintained by any contracting party on the 
importation of any product of the territory of any other contracting party or on 
the exportation or sale for export of any product destined for the territory of 
any other contracting party. 

Many CITES measures involve quantitative restrictions on trade of the sort mentioned 
in this clause. They include the prohibition on trade for primarily commercial 
purposes for Appendix I species; and quotas for the export of Appendix I and 
Appendix II species. Many of the stricter domestic measures adopted by Parties 
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involve similar restrictions. On the face of it, all of these measures are prohibited b\ 
Article XI (1). 

Articles I (General Most-Favoured Nation Treatment) and XIII (Non-Discrimmatory 
Administration of Quantitative Restrictions), which rule out various sorts of 
discrimination are also relevant to the assessment of CITES trade measures. Article 1 
( 1) states, in part, 

..any advantage, favour, privilege or immunity granted by any contracting 
party to any product originating in or destined for any other country shall be 
accorded immediately and unconditionally to the like product originating in or 
destined for the territories of all other contracting parties. 

Article XIII (1) states: 

No prohibition or restriction shall be applied by any contracting party on the 
importation of any product of the territory of any other contracting party or on 
the exportation of any product destined for the territory of any other 
contracting party, unless the importation of the like product of all third 
countries or the exportation of the like product to all third countries is 
similarly prohibited or restricted. 

These two articles prohibit various sorts of differential treatment of countries 
However, CITES measures that use of split listings that subject wildlife products from 
different countries to different trade measures and of national quotas appear to 
contravene these articles. In addition, the 1997 decision on ivory from three southern 
African countries required that all that ivory be exported to just one country, Japan 
Conceivably, another potential importer could claim that this violates Article XIII. 
The reference to similar treatment for 'like products' in these articles is also relevant to 
CITES. For some CITES trade measures discriminate between wildlife specimens 
according to whether they are taken from the wild, are artificially propagated or 
captive bred, or are derived from ranching programmes. The issue of what counts as a 
’like product' is a vexed question within GATT/WTO, but until now it has generally 
been taken to exclude differences in the way in which a product is produced. 
Arguably, the CITES trade measures just mentioned do discriminate solely on the 
basis of how the products are produced and so would contravene the requirement to 
treat like products m the same way. 

Whatever the truth ot these tentative judgments about how CITES trade measures 
may violate GATT Articles I, XI or XIII, they might still be allowable as exceptions 
under Article XX. The relevant parts or this article are the chapeau and sub-clauses 
(b) and (g): 

Subject to the requirement that such measures are not applied in a manner 
which could constitute a means of arbitrary or unjustifiable discrimination 
between countnes where the same conditions prevail, or a disguised restriction 
on international trade, nothing in this Agreement shall be construed to prevent 
the adoption or enforcement by any contracting party of measures: 

(b) necessary to protect human, animal or plant life or health; 
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(g) relating to the conservation of exhaustible natural resources if such 
measures are made effective in conjunction with restrictions on domestic 
production or consumption; 

If a CITES trade measure (or a CITES related trade measure) satisfied either or both 
of these sub-clauses and met the requirements of the chapeau, then it would be 
allowable even if it did conflict with other GATT articles. But considered in the 
abstract it is not easy to judge whether any particular trade measures will satisfy 
Article XX. 

One might leam something of how the WTO dispute settlement mechanism might 
treat a complaint against CITES (and CITES related) trade measures by looking at the 
decisions reached in other cases where complaints have been made about trade 
measures imposed tor conservationist reasons. Three cases are particularly relevant: 
the two Tuna-Dolphin cases of 1991 and 1994 and the Shrimp-Turtle case of 1998. 

The first two cases took place under the old GATT dispute settlement mechanism. In 
1991 Mexico brought a complaint against the US embargo imposed on tuna imports 
from Mexico. This embargo was imposed on the basis of the Marine Mammal 
Protection Act. The US objection was that Mexico was catching its tuna in ways that 
resulted m an unacceptably high level of incidental dolphin deaths. In 1994 the EU 
and the Netherlands brought a complaint against the US for a similar embargo on tuna 
imports On both occasions the US claimed that its embargoes were allowable under 
Article III as non-discriminatory border adjustments implementing an internal product 
regulation and, alternatively, that they could be justified under Article XX. 

The GATT dispute panels ruled in both cases that the embargoes contravened Article 
XI (1), that Article III was not applicable, and that the measures were not allowable 
under Article XX. It was held that Article III was not applicable in part because the 
US was treating like products (tuna) differently, simply on the basis of a difference in 
the way it was produced. Discnmination of this sort was not justified. The embargoes 
did not qualify for exemption under Article XX in part because of the extra- 
jurisdictional and coercive nature of the US actions. The US was attempting to force 
other governments to adopt conservation measures similar to its own. It was held that 
it had not been the intention of Article XX to justify such measures. In both cases the 
panel decision was not adopted by the parties to GATT because of US objections. l ~ 

In some respects, the Shrimp-Turtle dispute was quite similar to the earlier disputes, 
but it took place under the new dispute settlement mechanism created when the WTO 
was established and it resulted in significantly different judgments. Under the new 
mechanism a member could appeal against a panel decision to the Appellate Body. 
But the decisions of the Appellate Body were, in effect, binding since their acceptance 
did not require, as had the panel decisions under the old GATT system, consensus 
amongst all parties. The dispute arose when India, Malaysia, Pakistan and Thailand 
complained about a trade embargo imposed by the US on the import of shrimps and 
shrimp products. The US had imposed the embargo because it held that the way in 
which these countries were harvesting shrimps resulted in an unacceptably high rate 


' At the time acceptance of the panel decisions required unanimity. 
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of incidental sea turtle deaths. It wished those countries to employ Turtle Excluder 
Devices in their harvesting. The dispute panel ailed that the US embargo contravened 
Article XI (1) and was not justified by Article XX The panel did not mention the fact 
that the US was imposing its embargo on the basis of how shrimps were harvested, 
which some have interpreted as a shift from the view taken in the Tuna-Dolphin cases 
towards a greater acceptance of discrimination on the basis of production methods. 11 
The panel also differed in its account of the way the US embargo was not justified by 
Article XX. Instead of arguing that the embargo did not satisfy the sub-clauses of 
Article XX, it held that it was not within the range of measures permitted by the 
chapeau. Specifically, it stated that the US action made access to the US market 
conditional on the adoption of certain policies by the exporting country and that this 
constituted 'unjustifiable discrimination' in terms of the chapeau. This ruling seemed 
to imply that any trade measures that condition access to the importer's country would 
be contrary to Article XX. 

The US appealed against the panel's decision, as it was able to do under the new WTO 
dispute mechanism, and the appeal was heard by the Appellate Body The Appellate 
Body endorsed the panel's view that the embargo was inconsistent with Article XI (1) 
and was not justified by Article XX. However, it offered a very different account of 
why the embargo was not justified by Article XX. The Appellate Body decided that 
the interpretation of Article XX is a two-stage process. First - and this was contrary' to 
the panel's way of proceeding - it must be assessed whether the trade measures 
qualify for exemption under any of the sub-clauses of the article. Then it must be 
determined whether the measures satisfy the conditions of the chapeau The Appellate 
Body ruled that the US measures did qualify under sub-clause (g). That is, they held 
that the measure did relate to the conservation of an exhaustible natural resource and 
that it was made effective in conjunction with restraints on domestic production 
Interestingly, they took the view that the interpretation of the term 'natural resource' 
was not 'static' but 'evolutionary' and depended on the framework of the entire legal 
system prevailing at the time of the interpretation. In making their ruling the 
Appellate Body did not, unlike the panels in the Tuna-Dolphin cases, appear to be 
unduly troubled by the extra-jurisdictional nature of the US action. They held that the 
fact that the species of sea turtle in question was known to occur in waters ov er which 
the US exercises jurisdiction was a sufficient justification for the US action in this 
regard, even though it was certainly not the case that the turtle populations that these 
measures were designed to protect occurred in US waters The Appellate Body then 
turned to the question of whether the action was consistent with the chapeau. 

The Appellate Body began by noting that the task of interpreting the chapeau involved 
finding the equilibrium line between the rights of members to invoke Article XX and 
the rights ol other members under GATT. They held that the position of the line 
changes according the facts of the specific case. 14 But they held that in the Shrimp- 
Turtle case the US had clearly applied its trade measures in a way that constituted, in 
the terms of the chapeau 'unjustifiable and arbitrary discrimination'. For this reason 
the US action was not justified as an exception under Article XX A range of 
considerations was adduced in support of this judgment. They included the fact that 
the US had required the appellees to adopt essentially the same regulatory programme 
as the US one, without taking into account the different conditions prevailing in those 

11 Reference? 
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dispute settlement system expresses a strong preference for multilateral approaches, 
CITES expressly acknowledges the use of stricter domestic measures and a number of 
powerful states have taken advantage of this, despite the resentment it causes. This 
use of stricter domestic measures is itself a symptom of a lack of consensus about 
what sorts of trade measures are appropriate in the field of conservation and the 
breakdown of the WTO Ministerial Meeting in Seattle makes clear that the lack of 
consensus extends far beyond conservation. Some of the underlying issues relating to 
conservation will be explored in §4, but before doing that we will look at the efforts 
that have been undertaken to resolve the differences between MEAs and 
GATT/WTO. 

3. PROPOSALS FOR AVOIDING CONFLICT BETWEEN MEAS AND 
GATT/WTO 

CITES is not the only MEA that contains trade measures. The Montreal Protocol and 
the Basel Convention are also potentially in conflict with GATT/WTO. Over the last 
decade this issue has been the subject of much debate within GATT/WTO and many 
different proposals have been put forward regarding the future of the relationship 
between MEAs and the multilateral trading system. The most notable feature of this 
discussion is its failure to arrive at any consensus. 

The parties to GATT began grappling with the issue in 1991, when the Group on 
Environmental Measures and International Trade (EMIT) - a body that had been 
formally established in 1971 but had never met - was convened for the first time. One 
of the three issues that EMIT was charged with examining was the relationship 
between the trade provisions contained in MEAs and GATT. EMIT met until 
regularly until early 1994 and a number of proposals for resolving the potential 
conflict were aired. In April 1994, at the end of the Uruguay Round, Trade Ministers 
adopted the Decision on Trade and Environment. This directed the newly formed 
World Trade Organisation to establish a Committee on Trade and Environment 
(CTE). The Decision set out the agenda for the CTE. Two of the ten items concerned 
the relationship between MEAs and GATT/WTO. The CTE is open to all members of 
the WTO and it first met m February 1995. It reported, inconclusively, to the WTO's 
first Ministerial Conference m Singapore in 1996 and has continued to meet since 
then. It has held informal sessions with the secretariats of several MEAs, including 
that of CITES. CITES has observer status on the CTE. In the run-up to the Seattle 
Ministerial Conference there were continued calls from WTO members and others for 
a 'clarification' of the relationship between MEAs and the GATT/WTO rules. 18 The 
EU held that one way to do this would be to include the environment as one item in a 
new, comprehensive round of negotiations. 

In the course ot these discussions many different proposals have been put forward. A 
substantial number of these have suggested that GATT/WTO should, m some way or 
other, offer an explicit guarantee that trade measures introduced by MEAs would be 
exempt from GATT/WTO rules. One such idea, considered by EMIT, was to use 
Article XXV ot GATT to create waivers on a case by case basis for the trade 
measures employed by MEAs. However, some states felt that such an approach was 


The Communique from the Gi! Summit in June 1999 stated 'We agree that environmental considerations should 
be taken fully into account in the upcoming round of WTO negotiations This should include a clarification of the 
relationship between both multilateral environmental agreements and kev environmental principles and WTO 
rules.' 
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too ad hoc , particularly as, under existing GATT provisions, all such waivers would 
he tune limited. An EU proposal, made to the CTE m 1996, would have gone much 
further in creating a permanent exemption for MEAs to introduce trade measures as 
thev saw fit The proposal involved changes to the sub-clauses of Article XX which 
would explicitly state that trade measures taken pursuant to an MEA would be 
exempt. Amending Article XX would have been a cumbersome process but, in the 
event, neither this proposal not any other, won sufficient support within the CTE. In 
its report to the 1996 Singapore Ministerial Conference the CTE dryly noted that 
’Finding the right balance to describe and address the relationship [between MEAs 
and the multilateral trading system] in the CTE has proved to be a very demanding 
task.' 14 Subsequently, those who favour giving at least a qualified autonomy to MEAs 
have proposed that this should be done by some means other than amending the 
GATT treaty. For example, Canada recently proposed a 'principles and criteria' 
approach, which would set out the conditions for the acceptability of MEA trade 
measures They suggested that this could be 'possibly incorporated in some form of 
interpretative or ministerial statement'. 20 

Proposals to provide some sort of explicit guarantee of the acceptability of MEA trade 
measures is not the only way of addressing the problem of the potential conflict with 
GATT/WTO rules. One suggestion, made m the CTE’s 1996 report was that 
'Improved .dispute settlement mechanisms available in MEAs would encourage 
resolution of such disputes within the MEA.'" 1 The thinking behind this seems to have 
been that if Parties to an MEA were m dispute with one another, then if they could 
resolve the dispute within the framework of the MEA, this would reduce the 
likelihood of the dispute being brought to GATT/WTO. However, in relation to 
CITES at least, this proposal fails to appreciate one of the fundamental differences 
between CITES and GATT/WTO. For disputes within them arise in very different 
ways. To simplify somewhat, GATT sets out the ground rules governing international 
trade and one state may come into dispute with another state when it believes the 
second state is adopting policies that conflict with the GATT rules. In contrast, CITES 
is not concerned with the establishment of ground rules; rather, through the 
Conference of the Parties, it actually adopts specific trade measures that the parties 
are to implement. There is much less scope for individual parties to come into formal 
dispute with one another. Instead, where there are differences between parties - and 
there often are — they will typically be manifested as differences over which policies 
are to be adopted at the Conference ot the Parties. If a party disagrees with a decision 
its chief recourse is to try to have the decision reversed at a subsequent Conference of 
the Parties. This is an essentially political process and the 'dispute' is between one or 
more parties and the collective decisions made at a previous Conference. In these 
circumstances, it is not surprising that the CITES dispute mechanism, which deals 
with disputes between individual parties and is, in any case, only sketched out in the 
original treaty,"" has never been used. -2 It is only in relation to a set of ground rules — 
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' Article VIII ('Resolution of Disputes') simply states that where there ts a dispute between Parties it shall be 
subject to negotiation between the Parties involved in the dispute’ and if the dispute cannot be resolved in this way 
the Parties may 'bv mutual consent submit the dispute to arbitration, in particular that of the Permanent Court of 
Arbitration at the Plague'. 

■’ The CITES Secretariat, in its Communication to the Committee on Trade and Environment in 1999 noted that 
'In its 26 year history CITES has not had to employ its dispute settlement mechanism to arbitrate issues of dispute 
between its signatory Parties'. 
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such as those provided by GATT - that two parties are likely to come into dispute 
with one another. For this reason, there seems to be little likelihood that one could 
forestall a dispute being brought to GATT by strengthening the dispute mechanisms 
within CITES. 

A different approach to potential disputes is, m effect, to do nothing and to leave the 
WTO dispute settlement mechanism to resolve any disputes that do arise. This 
implicitly assumes that GATT/WTO should remain superior to MEAs (in that the 
former rules on the legality of trade measures undertaken by the latter) and that 
Article XX provides a sufficient guarantee that Parties to MEAs will be able to 
undertake trade measures. This approach is often favoured by developing countries 
who are generally happy to see the trade liberalising influence of the WTO and its 
greater commitment to multilateralism (at least as manifested m the trade dispute 
mechanism) coming to bear on questions of trade and environment. -4 These countries 
hold that limiting trade for environmental purposes will often be contrary to their 
interests. Because current status quo is one where MEA trade measures can, in theory, 
be challenged within GATT/WTO the developing countries see their interests as best 
served by not changing the existing legal relationship. They have, therefore, 
sometimes been reluctant to discuss the issue at all and they have opposed the 
inclusion of environment m a new round of trade negotiations. This can appear to be a 
rather negative stance and one that leaves them open to the charge that they are simply 
opposed to environmental protection. However, there is a case that can be mounted in 
response to this charge. For the developed countries have themselves pursued trade 
liberalisation in a partial way, and in areas where the developing world has most to 
gain from liberalisation, such as agriculture and textiles, movement has been much 
slower. Consistently with this, the developed countries have pursued international 
action on environmental issues that are of most concern to them, but not on those 
issues — such as access to clean water and land degradation - that are of most concern 
to people in developing countries. It is in the light of these sorts of concern that many 
developing countries have often opposed calls to guarantee the autonomy of MEAs 
and have looked to the multilateral trading system to protect their interests. 

However, the decision of the Appellate Body in the Shrimp-Turtle case may mean 
that developing countries will be less ready to simply rely on the WTO dispute 
settlement mechanism. For that decision signalled an endorsement of the use of trade 
measures for environmental purposes and even left the door open for their unilateral 
imposition. There are already signs that some developing countries are unhappy about 
this latest twist in the evolution of WTO jurisprudence. - '’ 

A further complication is that states may hold that the relationship between MEAs and 
GATT/WTO should be different for different MEAs. A good example of this is 
provided by the newly agreed Cartagena Protocol on Biosafety. Once m force this 
Protocol will regulate the transboundary movement of living modified organisms 
(LMOs) created by biotechnology. At one point negotiations over the Protocol broke 
down, in part because the United States and others insisted that the Protocol should 
contain a clause that was widely interpreted as ensuring that WTO rules would prevail 
over the Biosafety Protocol in the event of a conflict. This clause was opposed by 
many developing countries, although they might be quite happy to see a similar clause 

]*. This 1S a generalisation with important exceptions one of which is noted below 
“ Refs"’ 
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inserted into CITES. There is nothing mysterious in this. If CITES were made 
explicitly subject to WTO rules it would probably make it easier for developing 
countries to derive economic beneht Irom their wild species, whereas if this were 
done to the Biosalet\ Protocol it would tend to make those countries more vulnerable 
to the risks associated with the unport ot LMOs. MEAs, while all concerned, in some 
sense, with environmental protection, may affect the interests of a particular country 
in quite different ways. 

In the light ol the above considerations it should not be surprising that EMIT and the 
C'TE should not have been able to arrive at agreement on how relations between 
MEAs and the multilateral trading system should be structured. For the problem is not 
a narrow legalistic one which a modicum of good will amongst the parties would be 
expected to resolve. Rather, there are significant and conflicting interests at stake and 
a body such as the CTE, which is not a negotiating forum m which trade-offs can be 
made, will always be hard-pressed to arrive at consensus in these circumstances. In 
practice, many of the divisions that have been observed within MEAs have simply 
manifested themselves again in the discussions about the appropriate relations 
between MEAs and the multilateral trading system. Moreover, given the way that 
different MEAs affect the interests of states in different ways the attempt to find a 
single solution that will fit all MEAs that use trade measures becomes more difficult. 
In this situation, rather than attempting to devise yet another proposal for regulating 
the relationship, it makes more sense to inquire further into the sorts of issues that are 
raised by the use of trade measures within individual MEAs. This is what is done in 
the next section wuth regard to CITES. 

4. UNDERLYING ISSUES 

This section will examine four issues, relating to trade and conservation, which divide 
states These are divisions that manifest themselves both in discussions of the 
appropriate relationship between CITES and the multilateral trading system, and 
within CITES itself. In contrast to the largely descriptive approach that has been 
adopted until now. this section will evaluate the different positions that have been 
adopted on these issues. 

4.1 Multilateralism versus unilateralism 

CITES commitment to multilateral decision-making is only partial. .Any change to the 
species listed on Appendices I and II requires a two-thirds majority. However, CITES 
also allows countries to undertake stricter domestic measures and unlike some other 
conservation treaties such as the CBD, it contains no general commitment to 
multilateral decision-making. 26 As was noted at the end of §2, it is the space allowed 
by CITES for stricter domestic measures that is most likely to lead to a successful 
challenge within GATT/WTO to a CITES related trade measure. Many developing 
countries, particularly those with a significant economic interest in the export of wild 
species, resent the use of unilateral trade measures. They argue that since CITES 
provides a forum in which decisions on trade measures can be taken on a multilateral 
basis it is, at best, unfortunate that individual countries, especially economically and 
politically powerful ones, pre-empt the multilateral process by unilaterally 


CBD Article 5 states, 'Each Contracting Party shall, as far as possible and as appropriate, co-operate with other 
Contracting Parties, directlv or, where appropriate, through competent international organisations, in respect of 
areas beyond national jurisdiction and on other matters of mutual interest, for the conservation and sustainable use 
of biological diversity 
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establishing their own rules. 2 One response to this criticism is that stricter domestic 
measures would not be necessary if CITES itself functioned better. Specifically it is 
argued that many exporting countries have not fulfilled their responsibility under 
CITES to issue export permits for Appendix II species only when that export will 'not 
be detrimental to the survival of that species' (Article IV (2)(a)). It is contended that 
this has made the use of stricter domestic measures by importing countries necessary 
However, with the efforts by CITES to improve the application of Article IV through 
Resolution Conf 8.9 this argument loses some of its force. 

While the distinction between multilateralism and unilateralism is a crude one (and 
the measures undertaken as stricter domestic measures display varying degrees of 
unilateralism) there are several considerations that weigh in favour of a multilateral 
approach broadly conceived. First, where conservation policy relies for its success on 
co-operation between different countries - and regulating the international trade in 
wildlife would be a prime example of where co-operation is needed - a commitment 
to multilateral decision making is more likely to engender the required level of co¬ 
operation. Second, wildlife conservation is an area where there are very clearly 
different conceptions of the nature of the goal. States differ over whether the use of 
wildlife is appropriate and over whether the degree to which conservation should 
serve social goals. In these circumstances a multilateral framework provides an 
appropriate basis on which different views can be presented, defended and ultimately 
voted on. Third, multilateralism is more likely to protect the interests of weaker states 
It is typically the stronger states that can get away with unilateral measures that are 
unpopular with other states. One of the arguments in favour of unilateralism is that it 
can speed up the introduction of newer, more effective policies. However, from the 
point of view of weaker countries, unilateral measures are often simply a tool for the 
developed world to impose its favoured conception of conservation. 

Nevertheless, it is important to recognise that multilateralism does not offer any 
guarantees. A multilateral decision-making process does not mean that powerful states 
cannot use their economic and political muscle to coerce weaker countries into 
agreement They can and do. Moreover, the fact that a decision has been arrived at 
through a multilateral process does not ensure that it will be the 'right' decision from 
the point of view of conservation (whatever one's conception of conservation) 
Majorities can still make wrong decisions. Nevertheless, the fact that a decision has 
majority backing is one consideration in its favour, and the longer term prospects for 
conservation may be better assured by a consistent commitment to multilateralism 
rather than resorting to unilateralism whenever a state thinks that the wrong decision 
has been made. 

4.2 Trade and conservation 

II the unilateral use ol trade measures is currently the most pressing issue in 
international wildlile conservation, the question of the causal connections between 
trade and the survival ot wild species is perhaps the most fundamental issue dividing 
the parties to CITES. One view of the connections is that where the trade in wildlife 
affects the conservation status of a species, the effect is likely to be a negative one; 
that there is little or no possibility of trade playing a positive role in conservation; and 
that where commercial trade is harming a species the appropriate response is to 


‘ 7 See Hutton 1999 for further discussion of tins 
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restrict or. in the most serious cases, ban the trade. This view plaved a big part in 
shaping the original CITES treaty and is still a common view both amongst parties 
and among the NGOs that influence the parties' positions. 

The chief weakness ol this view is that it does not appreciate the range of factors 
affecting the fate of a species. These factors include both biological ones and, more 
importantly in this context, other socio-economic ones. Three of these factors can be 
mentioned. For species that are potentially subject to trade, the first factor is the ratio 
of the price received for wildlife products to the cost of harvesting them. An increase 
m this ratio would, other things being equal, be likely to increase the rate of 
harvesting. The pnee/cost ratio can, m turn, be affected by a number of other factors. 
A successful campaign amongst consumers to reduce the consumption of a wildlife 
product will probably be reducing the demand for the produce and hence its price. The 
ratio could also be reduced by increasing the protection of the species on the ground, 
and thus increasing the costs of harvesting. A decline m the numbers of the species 
may also increase the costs of harvesting if the species becomes more difficult to find. 
On the other hand, increased rarity may increase the price received for individual 
specimens. A second factor is the nature of the ownership rights over the species. If 
the species becomes a de facto open access resource, as may happen if the state 
assumes ownership rights over the species but does not enforce those rights, the 
harvesting may, other factors being conducive, take place at an unsustainable rate. 
For in an open access situation individual harvesters are unable to exclude other 
harvesters and so they have an incentive to harvest as much of the species as quickly 
as possible. On the other hand, if the ownership rights are secure (this could happen 
under either a private property or a common property regime), then there will be a 
stronger incentive to ensure that harvesting is sustainable. Which property regime 
exists for any particular species may itself be the outcome of complex historical, 
political and economic processes. A third factor - and this is the most important factor 
affecting both species that are subject to use and those that are not - is habitat loss.” 8 If 
landholders have little incentive to maintain wildlife habitat, and alternative land uses 
offer a greater return, then conversion will be a constant possibility. 

There has been a recent attempt by Timothy Swanson to develop a comprehensive 
theory that brings together all the economic factors affecting the fate of wild species 
within a single theoretical framework.” 9 But whatever the merits of that account, a 
simply recognition of the multiplicity of causal factors affecting species is sufficient 
to call into question the view that there is a straightforward and consistently negative 
relationship between trade and conservation. The undermining of this view has 
immediate policy implications for the use of trade measures. While m some cases 
banning or restructuring trade may be effective in helping to conserve a species, in 
other cases it may be ineffective or even counter-productive. For example, in some 
circumstances, particularly when the price/cost ratio is high and the species is a de 
facto open access resource, the effect of a legal ban on trade in that species may 
simply be to drive that trade underground, for there will be strong incentives to 
continue with the illegal trade. This will Leave the problem of unsustainable 
exploitation unresolved. In other circumstances, where the chief threat to a species is 
habitat loss rather than trade, banning the trade may actually exacerbate the problem 
by reducing still further the incentive to retain wildlife habitat. Conversely, promoting 
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trade in these circumstances, particularly if ownership rights over the species are 
secure, may promote the retention of wildlife habitat and so help m the conservation 
of species. 

As was shown earlier, the parties to CITES have taken some decisions - notably with 
regard to crocodilian species - that seem to implicitly accept this more complex 
picture of the range of causal factors affecting species and, with it, the recognition 
that, in some circumstances, trade can play a positive role in conservation It is very 
significant that in those cases where there has been a link between increased trade and 
improved conservation status, the trade has been a regulated one, involving quotas, 
tagging and regular reviews of the effects of the trade. So while this newer view 
differs from the protectionist position that takes a consistently negative view of trade, 
it also differs from what one might call the 'official' WTO view that trade 
liberalisation will not harm the environment. This is the view expressed by the 
previous Secretary General, Renato Ruggiero, that 'there are no political, economic or 
legal obstacles to the harmonious development of both environmental objectives and 
free-trade objectives'. 30 While it is possible to point to cases where the removal of so- 
called trade distorting measures such as subsidies can have beneficial environmental 
effects (fisheries is the most frequently quoted example) the considerations of this 
section imply that there are no simple generalisations to be made about the 
relationship between trade and wildlife conservation. The effects of trade depend on 
how it combines with other factors and in some circumstances a regulated trade can 
help promote positive conservation outcomes. 

There is one further element in this complex picture that should be noted. The 
negative assessment of the wildlife trade is motivated not only by the belief that such 
trade will always threaten the conservation of the species. There is also an ethical 
objection to that trade, particularly in relation to animals. The objection may be 
founded in the belief that the trade violates the rights of animals, or that it harms their 
welfare. Or it may be based - and this could be the most widespread view - on a sense 
that economic exploitation constitutes an inappropriate way for humans to relate to 
wildlife. Whatever the precise form of this ethical objection, its prevalence may go 
some way to explain the still strong opposition to trade in wildlife, despite the 
weakness of the conservationist arguments against that trade. However, as will be 
argued in the next section, this is not the only sort of ethical consideration that is 
relevant to debates about trade and conservation. 

4.3 Social dimensions of conservation 

A third issue that divides states is the social dimension of conservation. The view that 
social or developmental concerns should be considered m con]unction with 
environmental ones is one that has gained wide currency in official declarations or 
statements over the last two decades. It is found, in various forms, in The World 
Conservation Strategy (1980), Our Common Future (1987), Caring for the Earth 
(1991), the Rio Declaration on Environment and Development (1992) and, of most 
relevance to wildlife conservation, the Convention on Biological Diversify (1992). 
The widespread endorsement of the albeit very imprecise term, 'sustainable 
development' is another sign of the recognition of this connection. The emphasis is 
often on the requirement that development policies should not degrade the 
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environment However, another implication is that environmental policies should not 
be pursued without consideration ol their social consequences. This latter idea is 
implicit in Article 1 ol the Convention on Biological Diversity, which states the 
objectives ot the treaty The goals of equity and fairness sit side by side with 
conservationist ones. 

The objectives of this Convention, are the conservation of biological 
diversity, the sustainable use of its components and the fair and equitable 
sharing ol the benefits arising out of the utilisation of genetic resources.. 

Both this lormulation and those that can be found in the other documents just 
mentioned, are fairly indeterminate and do not express any radical social commitment. 
Nevertheless, when one turns to CITES it is striking that the original treaty makes no 
reference to developmental goals, and does not contain any requirement that the 
parties to CITES should take account of the social consequences of their conservation 
policies/ 1 The absence of even a weak commitment to considering developmental 
needs is an aspect of CITES that has attracted criticism from developing countries. 
The criticism is difficult to rebut, particularly as CITES measures that restrict or ban 
trade in wildlife products can and do have significant social impacts, particularly in 
dev eloping countries. In response to this line of criticism and to the wider changes 
within global environmentalism there have been some shifts - noted m §2 - in CITES, 
although to date they have remained largely at the rhetorical level. 

A requirement to take into consideration the social consequences of conservation 
policies need not be at the expense of effective conservation. There can be good, 
pragmatic reasons to adopt conservation policies that also promote the satisfaction of 
human needs. As Resolution Conf. 8.3 states 'unless conservation programmes take 
into account the needs of local people and provide incentives for sustainable use of 
wild fauna and flora, conversion to alternative forms of land use may occur'. But it 
does put a premium on policies that can satisfy both objectives simultaneously. This 
would be likely to shift the balance in favour of policies that promote the sustainable 
use of wildlife since, in many cases, sustainable use may be the most effective way of 
generating social benefits. It has already been suggested that the development of 
.sustainable trade may often require the use of trade measures. Such measures may 
need to be refined further in order to ensure that the benefits of trade are directed 
towards, for example, rural communities living closest to wildlife (rather than, say, 
entrepreneurs in the wildlife trade). For CITES to move in this direction would be for 
it to promote trade that was not just sustainable but also fair. 

CITES, of course, is some way from doing this. But so, also, is the WTO. For 
although the Preamble of the WTO Agreement contains a commitment to sustainable 
development little has been done to operationalise this commitment. The assumption 
may be nothing further needs to be done since trade liberalisation itself is the best way 
to promote sustainable development. It is this view of the generally benign effects of 
trade liberalisation on human welfare that would presumably be used to justify the 
requirement, found in several WTO agreements, that where trade measures are to be 


M Greenpeace, in a paper on the WTO and the environment, refer ME As as 'the international law at the core of 
sustainable development 1 (Safe Trade in the 21 s1 Century - Recommendations, Greenpeace, 1999) Given the 
absence of commitment to development in the oncinal treatv, it is questionable whether this generalisation is true 
of CITES 
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undertaken, they should be ’least trade restrictive’. This belief provides a reason to 
insist that where trade must be restricted in order to achieve some particular goal, it 
should be done in the least trade restrictive way compatible with achieving that goal 
Thus, neither the WTO nor CITES embody the expectation that m order to promote a 
fair and sustainable trade in wildlife it may be necessary to regulate that trade m 
various ways. 

4.4 The Precautionary Principle 

There is a fourth issue, which has not been mentioned so far, but which could be a 
source of conflict. This is the precautionary principle. The principle can be said to be 
implicitly embodied in the articles of the original CITES treaty since these articles call 
for species to be listed on the Appendices even in the absence of certainty that they 
are being threatened by trade. 33 And in 1994 the Conference of the Parties explicitly 
endorsed a version of the principle. 34 In contrast, neither GATT nor the other WTO 
agreements that were adopted in 1994 contain any explicit reference to the 
precautionary principle. In 1998 the Appellate Body said, m judgment in the Beef 
Hormone case, that the principle ’finds reflection in’ certain clauses of the Sanitary 
and Phytosanitary (SPS) Agreement. But it declined to pass judgment on whether the 
principle was a principle of customary international law and so it limited the impact 
that the principle could have on the interpretation of the SPS Agreement. There have 
been many calls for the WTO to endorse the precautionary principle, as yet with no 
result/'*’ 

There are good reasons to think of the precautionary principle as a valuable tool for 
guiding policy that affects the environment, but it does need to be used with care The 
principle proposes that where there is some evidence but no proof that a certain 
practice is damaging the environment then we should be prepared to take action 
against that practice, even in the absence of scientific certainty. This is sensible 
advice. If one waited longer, then too much damage might have been done. 

However, there are risks. Suppose one's tentative identification of the damaging 
practice is straightforwardly mistaken; or is deficient in some other way, perhaps 
because it involves an over-simplified view of the way different causal factors 
combine to threaten the environment. In these circumstances an application of the 
precautionary principle may lead to the adoption of a policy that did not solve the 
problem or was even counter-productive. In the case of CITES this is a genuine 
concern. As has been seen, the original treaty treats trade as a threat to wild species 
and m response it proposes restrictions on that trade. The application of the 
precautionary principle in this context is likely to increase the likelihood of 
restrictions on trade. Indeed, it does seem to be quite a widely held view that the 
precautionary principle will always urge action against the trade in wildlife and 
sustainable use. For example, Wijnstekers writes 'one of the main challenges in the 
context of CITES is to find a proper balance between the sustainable use principle and 
the precautionary principle’ 36 and the draft Strategic Plan states 'where uncertainty 

3 ‘ See, for example, the Agreement on the Application of Sanitary and Phytosanitary Measures (Article 5 6) and 
the Agreement on Technical Barriers to Trade (Article 2 2) 

31 Article II states 'Appendix I shall include all species threatened with extinction that are or mav he affected by 
trade. Appendix II shall include: (a) all species which although not necessarily now threatened with extinction 
mav become so ...' (emphasis added) 

34 These issues are discussed in some detail in Dickson (1999a) 

35 references 

36 Quoted in OECD p.32. 
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remains as to whether trade is sustainable, the precautionary principle will remain the 
ultimate safeguard'. Both of these imply a straightforward opposition between the 
precautionary principle and sustainable use or trade. But it was argued earlier that the 
account of threats on which this opposition is based is a considerable over¬ 
simplification. Trade is likely to be only one of several factors affecting the fate of a 
species, and its effect will depend on how those factors combine. In some 
circumstances, such as where the main threat comes from habitat loss, trade may play 
a positive role in conservation. In these circumstances, action to restrict trade may 
exacerbate the problem and applying the precautionary' principle might require that 
one promotes a sustainable trade in the species. This is the opposite of what is 
assumed by Wijnstekers and the Strategic Plan. 

4.5 Summary 

This section has suggested several conclusions regarding how the international 
community should address the issues surrounding trade and conservation, it has been 
argued that there are good reasons to deal with these issues through a multilateral 
decision-making framework. It has been contended that there is no straightforward 
relationship between trade in wildlife and conservation. Trade is not necessarily 
harmful and not is it necessarily beneficial. In some cases, restnctions on trade may 
make it more difficult to conserve a species w r hereas a regulated trade would play a 
positive role in conservation. A regulated trade may also be important in promoting 
the social and developmental goals that, for both pragmatic and ethical reasons should 
not be divorced from the pursuit of conservation objectives. Finally, it was pointed out 
that the precautionary principle, while a potentially useful tool, needs to be used with 
care, particularly with regard to the preliminary identification of where the threats to 
wildlife are coming from. These conclusions have implications for the issue of what is 
the appropriate relationship between CITES and the multilateral trading system. 

5. CONCLUSIONS 

This paper has attempted to do justice to the complexity of the questions that are 
raised by a consideration of the relationship between CITES and GATT/WTO. The 
underlying problem is created by the fact that roughly the same set of states has 
Mgned up to two treaties that offer opposing views of the acceptability ot trade 
measures Article XX of GATT provides a partial way out of the problem, since it has 
been interpreted in such a way as to allow trade measures that related to the 
conservation of wild species, especially if those measures are the outcome ol a 
multilateral decision-making process. However, this still leaves a large grey area of 
trade measures that are undertaken for conservation purposes and are connected to the 
CITES structure of controls, but are also, m some degree, unilateral measures. Many 
stricter domestic measures fall into this category' and it is conceivable that some of 
them could be successfully challenged within the WTO dispute settlement 
mechanism. 

If it was the case that there was a basic consensus amongst states on issues relating to 
trade and conservation, then the occurrence of such disputes might not be %'ery 
significant and it would probably be possible for states to agree on some mechanism 
by which they could be avoided altogether. However, there are deep divisions 
between states. The use of unilateral stricter domestic measures, strongly resented by 
some countries, is itself one sign of this. 
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In §4 some of the underlying issues that divide states were discussed. It was suggested 
that there were good grounds for states to commit themselves to a multilateral 
approach; that a regulated trade in wildlife could, m some circumstances, have both 
conservation and social benefits; and that the precautionary principle, while a useful 
tool, does need to be used in conjunction with an approximately correct account of 
where the threats to wildlife are coming from. This set of conclusions has implications 
for what would be an appropriate relationship between CITES and the multilateral 
trading system. It was seen in §3 that discussions of the relation between ME As and 

GATT/ 

WTO have resulted in a range of options being considered. At one end of this range, 
MEAs could be granted complete autonomy to undertake trade measures and these 
would be immune to challenge within the WTO dispute settlement mechanism. At the 
other end of the range ail MEA trade measures could be subject to GATT/WTO rules 
and open to such a challenge. There are many possible options between these two 
extremes. However, the conclusions of §4 suggest that, m relation to CITES, no point 
on this continuum would represent a satisfactory solution. On the one hand, giving 
autonomy to CITES would be to grant authority to a forum where the parties are not 
collectively committed to multilateralism, they are divided on the importance of the 
conservation and social benefits of trade and they have a questionable grasp of the 
precautionary pnnciple. On the other hand, there are few signs that treating CITES 
trade measures as directly subject to GATT/WTO rules and the WTO dispute 
settlement mechanism would, with the apparent exception of a greater commitment to 
multilateralism, improve matters. For there is no collective acceptance within the 
WTO of the use of trade measures to promote equitable conservation and nor is there 
any explicit acceptance of the precautionary principle. 

In order to address the question of the relationship between CITES and the 
multilateral trading system, what is needed is a re-thinking of some of the 
fundamental issues relating to trade and conservation. There are several reasons why 
it might be appropriate for this re-thinkmg to be carried out under the auspices of 
CITES rather than the WTO. GATT/WTO, through EMIT and CTE has been trying to 
resolve the issue for the last ten years and has failed, m part because it has tned to find 
a general solution that could be applied to all MEAs. CITES is the international body 
concerned with questions of trade and conservation and some of the issues that arise 
are specifically related to wildlife conservation. Finally, following the Seattle 
meeting, the WTO is in some disarray and most of its energies are devoted to re¬ 
establishing itself as a viable institution. 

Until now CITES has been reluctant to take on this issue, but there is at least one 
mechanism by which it could tackle it. The draft Strategic Plan has as one of its 
objectives To ensure the continued recognition, acceptance and compatibility ot 
CITES measures with provisions of GATT and WTO' (Objective 5.4). This 
formulation is ambiguous, but sufficiently open-ended to provide a route through 
which the issues could be explored. But more importantly than the precise mechanism 
that is used is the question of whether parties to CITES have the political will to take 
the issue further. One of the factors that will influence them is whether there is much 
prospect of making reasonable progress. 

In the light of the divisions between parties that have been noted, it might reasonably 
be queried whether there is much prospect of a consensus emerging around the sort of 
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po.sition that was outlined at the end of $4 Ne\ertheless, there are some grounds for 
thinking that a compromise is possible. Typically, those states who have favoured 
autonomy tor CITES have been those who have made most use of stricter domestic 
measures And the states who have stressed the conservation and social benefits of 
trade and have looked to the WTO to defend their interests, have often been the 
strongest supporters of a multilateral approach. In this circumstances, a proposal that 
guaranteed some degree of autonomy to CITES, but committed the parties more 
strongly to multilateral decision-making and acknowledged the use of trade measures 
for promoting effective and equitable conservation might stand a chance of gaining 
majority support There is a great deal of room for negotiation over the details of this 
compromise, and it could emerge piecemeal, or as part of a single package. But m the 
absence of any such deal, the tensions between CITES and GATT/WTO will almost 
certainly continue Powerful countries will continue to undertake unilateral trade 
measures and other states will continue to look to WTO structures to protect their 
interests Equitable conservation will be the loser. 
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The G8 Cologne Communique of June 1999 reflects a long standing concern on the part 
of many about a potential lack of coherence between multilateral trade agreements and 
WTO rules The Communique states that - "We agree that environmental considerations 
should be taken fully into account in the upcoming round of WTO negotiations. This 
should include a clarification of the relationship between both multilateral and 
environmental agreements and key environmental principles, and WTO rules." This 
same concern was expressed in the Marrakesh Ministerial Decision ot April 1994 which 
served as a basis for the agenda for the Committee of Trade and Environment (CTE) 


Since its establishment, one of the most actively discussed items m the CTE has been the 
relationship between WTO provisions and the use ol trade measures in multilateral 
environmental agreements (MEAs). 1 Indeed, it is difficult to imagine any potential 
problem that has not been intensively discussed or any solution to that problem that has 
yet to be discovered by WTO members “ Notwithstanding this exhaustive treatment of 
the topic no action has been proposed on the part of the CTE. 

At the time of the creation of the CTE, the concern stemmed from the fact that a number 
of MEAs contained provisions relating to trade that were inconsistent with the rules of 
the WTO. For example, the Montreal Protocol on Substances That Deplete the Ozone 
Layer, the Convention on International Trade in Endangered Species of Wild Fauna and 
Flora, and the Basel Convention on the Control of the Transboundary Movements of 
Hazardous Wastes and Their Disposal all use a combination of trade measures and 
incentives that are potentially at variance with the WTO in order to reach their intended 
environmental objectives. 3 The nature of the measures differ as well as the conditions 
under which the measures arc taken 4 


The Committee also charged under this heading to examine the relationship between environmental policies 
relevant to trade and environmental measuies with significant trade effects and the provisions of the multilateral 

pamculai Iv comprehensive presentation of these and other proposals made in the CTH.see^KennethP Ewing 
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The Montreal Protocol (1989 entry into force, 161signatories) has as its intention the prevention of further depletion 
of the ozone laver that protects the earth against ultraviolet rays The protocol calls for signatory countries to ban or 
phase out. the production of CFCs and other ozone-depleting substances The signatories are prohibited from trading 
in these products with any country that has not signed the protocol unless that party can prove that «t meets the 
env ironmental requirements v * " '■ _ - 

Positive Measures in Multilal 1 ^ * ‘ , 

Convention on International "_ ^ 1 “ ’ , . 

signatories) is the oldest ot the board-based MEAs that uses trade measures to protect the environment It bans trade in 

either live endangered species or the parts of dead ones; for a discussion, see Dale Andrew, —- ^—A . T —*—- -- 

Trade Measures in CITES Joint Session of Trade and Environment Experts, OECD docume' ' * » ' ' ! " ' ! ’ 
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As the WTO and MEAs represent two different bodies of international law, it is clear that 
the relationship between them should be fully understood and coherent In seeking 
coherence, there arc many practical implications, most particularly, what happens when 
measures taken in accordance with an MEA violate the government’s obligations under 
the WTO and vice versa? Under which body of law would disputes be resolved'* 

Different views have been advanced in the CTE about how possible inconsistencies 
between WTO rules and those in an MEA could be addressed " In a broad perspective, it 
could be argued that no real problem exists, since few MEAs contain trade provisions and 
no trade dispute has arisen over the use of those provisions. This argument probably goes 
far in explaining why in spite of the importance of a potential conflict, no action has been 
taken by the CTE. An alternative view recognizes the increasing commercial and 
political importance of some MEAs dealing with transbordcr problems currently under 
negotiation, such as those to address biosafety and climate change This school of 
thought considers it important to ensure that the appropriate measures are in place to 
avoid any conflict of the trade and environment regimes, and to provide greater certamt\ 
as concern grows about the collective impact ot individual countries on the global 
commons. 

While the numerous proposals which have emerged on how to accommodate the 
relationship between MEAs and the WTO differ greatly in scope and level of ambition, 
they arc bound by one common characteristic - that consensus-based agreements are the 
best way to deal with global environmental problems. In fact, while not stated as such, a 
clear policy view that emerged from the CTE has been that the WTO has no expertise in 
the matters addressed in MEAs and that it supports the creation of multilateral 
environmental agreements to deal with global problems. In the area of agreements to 
deal with the environment, the WTO has in fact proven to be the antithesis of the both 
trying to extend its reach into other areas that it is accused of being This approach has 
been consolidated in recent appellate body rulings, such as the shrimp-turtle dispute, 
where the appellate body reprimanded the United States for not having sought to create 
an international environment agreement in Fishing practices to deal with the problem at 
hand 6 


The Basel Convention on the Control of Transboundary Movement of Hazardous Wastes and Then Disposal I 1%2 
entry into force. 1 13 signatories) imposes bans on the trade in hazardous wastes tor final disposal between OFCD and 
non-OECD countries, for a discussion, see Jonathan Krueger, The Basel Convention and Transhoundatv Movements 
of Hazardous Wastes . The Royal Institute o! International Affair, Briefing Paper No 45. May 1%K The Biosatety 
Protocol (under negotiation) has as its intention the creation of an advanced informed agieement pioceduie tor 
importing or exporting living things that have been genetically modified 

4 For a discussion ot a variety ot MEAs and WTO rules, see Robert Housman et al , eds , The Use ot Tnide Measiues 
in Select Environmental Agreements . No 10 in Environment and Trade Series, UNEP. Geneva, 1%5 See also Dale 
Andrews, 1 tilde Measures in Multilateral Environment Agreements. Synthesis Report ot Thtee l ase Studies . 
COM/ENV/td. Joint Session ot Trade and Environment Experts, OECD, 12 November 100S 
1 See WTO (19%), Report on the Committee on Trade and Environment , 12 November, WT/CTE/W' 1, Section 11. 
Item 1 

In the shrimp-turtle case, which dealt with fishing standards for shrimp, the appellate body found the United States to 
be in error with respect to its failure to enter into multilateral or bilateral talks with the complaining countries in ordei 
to conclude an agreement protecting sea turtles (See also Chapter 7 ) The United States did not enter into 
negotiations before imposing the import ban The government did negotiate and conclude one regional agreement, the 
Inter-American Convention, which proved that alternative courses ot action to the imposition of an enibaigo were 
available In fact, the relevant US legislation directs the Secretary of State to inmate negotiations, and these should 
have been attempted before imposing an embargo 
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While no dispute has ever been brought to the WTO that concerns an inconsistency 
between and ME A and WTO rules, there are no grounds for complacency. The 
commercial, political and social importance ot some of the MEAs currently under 
discussion have brought a new urgency to addressing the potential problems that may 
arise through a lack of coherence between the different bodies of law'. 

What has clearly emerged from discussions in the CTE is that members accept that 
MEAs are the best way to coordinate policy action to tackle global and transboundary 
environmental problems cooperatively. Also, WTO members have made it dear that 
they do not want the WTO to become an environment policy making organization or 
.standards enforcement agency. WTO members are free to adopt nondiscriminatory trade 
measures to protect their domestic environment. When the objective is to address 
environmental problems beyond their borders, this should be done through regional or 
international agreement, not unilateral coercion. 

The charge is laid by some, however, that the WTO denying access for many concerned 
with environmental problems stands in the way of those concerned about global 
environmental problems pursuing their goals. The Preamble to the Agreement 
Establishing the WTO talks of the desLre for the “optimal use of the world’s resources in 
accordance with the objective of sustainable development.” It is argued that by not by 
not permitting unilateral action on the part of some countries to enforce standards or not 
formally authorizing multilateral action by countries taking trade measures under certain 
conditions, the WTO is an important player in the field of environment policy. And by 
denying access to the WTO dispute settlement mechanism to enforce environmental 
standards beyond national borders, some say, environmentalists are blocked from using a 
powerful and effective tool to enforce standards that could have a direct effect on the 
global commons. 

Most proposals to define the relationship of WTO rules to those of MEAs assume that 
subiect to specific conditions being met, certain trade measures taken pursuant to MEAs 
should benefit from special treatment under the WTO provisions. This approach has 
been described as creating “an environmental window” m the WTO. The intention 
behind these proposals is to put in place whatever is necessary to avoid a dispute between 
conflicting obligations in an MEA and the WTO. This could be done, for example, 
through an amendment to one or more of the WTO agreements. There could be an 
amendment to the exceptions provisions, measures taken to protect the environment that 
would otherwise be inconsistent with the WTO could be automatically accepted if they 
were taken pursuant to an MEA that provided for such measures. In terms of the test of 
the “necessity” of discriminatory measures to fulfill an environmental objective, the 
interpretation of necessity would be determined by the existence of a broad-based MEA. 

In pursuing such a course of action there would need to be some agreement on which 
MEAs were relevant for these purposes; a list would need to be drawn up, or at least the 
characteristics of the MEAs benefiting from this treatment would have to be defined. 


All the following proposals have been discussed at length in the CTE in one form or another 
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The criteria could be, for instance, that the negotiation of the MEA reflected a genuine 
international consensus. In providing some favoured status in the WTO for MEAs. 
account would have to be taken of the fact that countries may not wish to join the MEA 
for a variety of reasons. As noted above, a country may find the scientific evidence 
unpersuasive, it may not be able to afford to join, or it may not have access to the 
necessary technology on favorable terms. It may not agree with a given environmental 
objective or with the means to achieve the objective, or it may consider there arc more 
pressing national policy problems that deserve higher priority. 

.An alternative approach regarding measures taken pursuant to an MEA but in conflict 
with the WTO would be to decide after the event whether an exception should be granted 
for the measure in question. In special circumstances, for example, a waiver can be 
granted to a WTO obligation, subject to approval by at least three-quarters of WTO 
members. This could provide a measured, case-by-case response to any problems that 
might arise in the future. Evidence of a multilateral consensus would be established on 
the merits of each case, since it could be presumed that an MEA that could genuinely 
claim broad support from the international community would find equally broad support 
among WTO members. 

Yet this approach has not received general support. A waived obligation is time-limited, 
and must be renewed periodically; and a trade measure applied pursuant to a wan or 
could still be challenged m WTO dispute settlement on the grounds of nonviolation, 
nullification, and impairment of WTO rights. The strictness of these conditions is 
considered by some to be appropriate for protecting the rights of WTO members in 
circumstances in which, for example, MEA parties apply WTO-inconsistent 
discriminatory trade measures against non-parties. 

It has been proposed in the CTE, however, that the waiver approach could be modified to 
make it more attractive for environmental purposes Provision could be made for a 
special "‘multiyear” waiver for trade measures applied pursuant to MEAs All such 
measures taken under MEAs would be eligible for a waiver, provided they meet specified 
entena, and a “negative vetting” approach could be adopted whereby the waiver would 
be automatically renewed if no new' developments affect the exceptional circumstances 
that justified it in the first place. Specific trade measures contained m existing and future 
MEAs, whether among parties or against non-parties, could be granted a waiver on a 
case-by-case basis subject to non-binding guidelines. The waiver would be extended 
annually until its termination as long as the WTO requirements are met, and the 
“exceptional circumstances” referred to in that provision would cover specific trade 
measures included in MEAs, 


As waivers are voted on by WTO members, presumably there would be little resistance 
to a waiver being accepted if there were broad-based support for the MEA, and as long as 
there was effective coordination between different parts of national administrations 
Nevertheless, resort to any test of voting on a waiver in the WTO could fail to provide 
MEA negotiators with a necessary degree of security or predictability m their 
negotiations, and it might entail the WTO passing judgment over other international legal 
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instruments. This could give rise to an untenable situation for WTO members that have 
accepted obligations under both the WTO and an MEA. 

I( a special status is assigned to measures taken pursuant to an “approved” MEA, the 
issue then is whether it is appropriate to provide for differentiated treatment for trade 
measures applied pursuant to the environmental agreement, depending on whether they 
apply between parties or against non-parties and whether the measures are specifically 
mandated in the MEA itself The vagueness of the domestic measures provided for m the 
Kyoto Protocol provides an example. 

A further issue is which dispute settlement system would deal with a conflict over a trade 
measure adopted for environmental purposes and in accordance with an MEA. As with 
the Dispute Settlement Understanding of the WTO, MEAs emphasize the avoidance of 
disputes They include provisions to increase transparency through the collection and 
exchange of information, coordination of technical and scientific research, and collective 
monitoring of implementing measures, as well as consultation provisions. Most of the 
MEAs that are the focus of the CTE’s work contain mechanisms for resolving disputes. 
These range from non-binding, consensus-building mechanisms to binding, judicial 
procedures of arbitration, and m certain cases resort to the International Court of Justice. 

It seems reasonable that an eventual dispute between WTO members who are parties to 
the MEA m the application of these measures should in the first instance be pursued 
under the dispute settlement procedures of the MEA. MEA parties might stipulate from 
the outset that they intend trade disputes arising out of implementation of the obligations 
of the MEA to be settled under the MEA’s provisions. It could be argued that this 
approach can help ensure the convergence of the objectives of MEAs and the WTO while 
safeguarding their respective spheres of competence, thus overcoming problems arising 
from overlapping jurisdictions. It has been suggested that there may be value in 
strengthening MEA dispute settlement mechanisms, but of course this lies outside WTO 
liirisdtction. 

It has been proposed in the CTE that measures applied among parties but not specifically 
mandated in any legal instrument relating to the environment, as well as those applied 
against nonparties that are specifically mandated in the legal instrument, could be tested 
through WTO dispute settlement against procedural and substantive criteria that would be 
set out in an “understanding” established by WTO members The understanding would 
not apply to trade measures taken against nonparties to the instrument that were not 
specifically mandated by it; nor would it apply to unilateral measures These would 
continue to be subject to existing WTO provisions. 

The same is true with matters relating to the environment. If there are grounds for 
discrimination in trade because of the characteristics of what is being traded (endangered 
species) or how a product is produced (carbon-emitting production processes), it could be 
argued that the solution lies with those with expertise to decide how to deal with the 
problem. If the agreed solution involves a loss of rights under the WTO (that is, being 
discriminated against), then providing all WTO members agree to forgo those rights, it is 
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difficult to see where there could be a problem. Not surprisingly. WTO members as well 
as panel and appellate body reports have strongly promoted the use of multilateral 01 - 
other environment agreements to deal with problems relating to the environment. 

It is increasingly apparent that it is in the interests of the WTO and environmentalists for 
environmental problems to be dealt with by those qualified to do so. The WTO is not an 
environment policymaking institution. What this argues for is an approach in which 
multilateral environmental agreements continue to be established to deal with 
environmental problems of international concern. If in the context of these agreements 
the WTO members—that is, the same governments pursuing the environmental treaty— 
agree to be discriminated against if certain standards are not met, then they can at the 
same time agree to forgo their WTO rights in this specific area. 
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Sustainable Use, WTO and MEAs such as CITES 


Jon Hutton 

Africa Resources Trust 


The WTO promotes trade liberalisation while CITES uses trade measures in its attempts 
to piotcct wild species. So there is good reason for thinking that the two may conflict. To 
date, no state has attempted to take formal proceedings against CITES measures on the 
grounds that they conflict with WTO rules. However, fear that this may happen is 
driving a large section of the environmental community to move pre-emptively to change 
the WTO so that CITES issues are exempt from its processes. Starting from a somewhat 
dilfcrcnt perspective, that of Community groups in southern Africa, this paper analyses 
the appropriate relationship between the WTO and Multilateral Environmental 
Agreements (MEAs) such as CITES. 

1. TRADE MEASURES FOR ENVIRONMENTAL PROTECTION’ 

There are two sorts of trade restrictions which are applied in the name of ‘environmental 
protection we term these ‘unilateral' or ‘pursuant 1 measures. In simple terms, unilateral 
restrictions are unashamedly taken to satisfy a domestic agenda while pursuant measures 
are so named because they are applied pursuant to a multilateral environmental 
agreement 1 Thus southern African countries and the USA, for example, are united in 
their refusal to accept commercial imports of Appendix I CITES species. 

1.1 Unilateral measures 

Unilaterally-imposed trade restrictions have always been a major tool to effect change in 
policy and some observers would claim that there cannot be multilateralism without 
unilateralism because in a world where different members of the international community 
hold alternative view's unilateral, power-based measures are necessary to bring all parties 
to the negotiating table It is, for example, often stated that slavery only came to an end 
because of unilateral action. The WTO, however, is designed to turn a power-based 
system to one based on rules in which unilateralism is umvelcome - and this is clearly to 
the benefit of the developing wurld. 

Unilateral trade restrictions Till into one of three categories (Table 1). They may be 
direct restrictions on trade (such as the US ban on harp seal products). In this case they 
run counter to Article XI unless they meet the terms of the Article XX exemptions. They 
may relate to a characteristic of the product, such as its packaging, which is termed a 
product standard. If the restrictions discriminate against other producers then they are 
counter to Article III. Even where they are not discriminatory, agreements such as that 
on Technical Barriers to Trade (TBT) may make them WTO illegal. Finally, restrictions 


Some parties would suggest that there is a third category of measures, those applied 'in support of a multilateral 
environmental agreement' An example would be measures taken by the US under the Pelly Amendment, However, 
on close inspection it is clear that these are almost always 'unilateral' measures in the strict sense of the term 
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might be introduced, not because of a characteristic of the product, but because of the 
way it was produced. This is termed a restriction related to production and process 
method (PPM) standards. The majority of objections to imports on environmental and 
animal welfare grounds are to do with the way the item is produced. 

Wiry would any country want to influence the process methods in another 9 In general, 
the reasons are either environmental (in broad tenns) or economic. In the US Shrimp- 
Turtle case, the US Government was clearly influenced by both considerations. It wanted 
to ‘save 1 turtles, but it also wanted other fishing nations to introduce the same fishing 
technology so that its own fishermen were not put at an economic disadvantage. 

Until the Appellate Body report on the US Shrimp-Turtle case, it appeared as if the WTO 
dispute settlement mechanism had ruled-out the legality of any unilateral trade measures 
applied on an extra-territorial basis to coerce other countnes to change their internal 
policies. The situation is now much more uncertain. However, there are three key 
considerations that call into question the use of unilateral trade measures under any 
circumstances. These are:- 

• Can there be an unambiguous definition of what is environmentally bad in any 
particular situation 9 

• Who should decide when a measure is bad for the environment m any situation 9 

• Is it possible to distinguish between measures taken for primarily environmental 
reasons from those taken for primarily commercial trade protectionist reasons in any 
particular situation? 

In our experience, when these questions are carefully and honestly considered, the 
adoption of unilateral trade measures in the name of env ironmental protection can be 
seen to be a very unattractive tool to achieve any policy objective which is both effective 
and equitable. 


2. WTO AND MULTILATERAL ENVIRONMENTAL AGREEMENTS 
Though it has been correctly pointed out on many occasions that there has never been a 
formal dispute of any sort in this area, it has long been recognised that there is potential 
conflict between the WTO rules and restrictive trade practices taken pursuant to some 
multilateral environmental agreements (MEAs). At the moment trade measures are 
inherent to the Montreal, Basel and CITES treaties that include them as sanctions or 
direct measures to protect the environment 

It was hoped by many that the Committee on Trade and Environment (CTE), which was 
the main institutional development in the Uruguay Round, constituted to look at MEA’s, 
environmental taxes, ecolabelling and other issues, would anticipate problems of this sort 
and suggest fixes (such as an amendment to GATTAVTO to give more generous 
exceptions to MEAs) However, the committee has been unable to make conclusive 
recommendations. (It was clearly unable to ‘deliver’ in this regard to the Ministerial 
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Conference in Singapore in 1996. but it did clearly lay out the issues and thinking of 
Parties and thus its mandate was extended). 

One option is to ignore the problem until a dispute is raised, but manv developed 
countries are concerned about the status quo, calling for peremptory' measures to avoid 
conflict. The EU, for example, has expressed concern that “the WTO legal system 
should provide increased legal certainty concerning the use of trade measures in 

Multilateral Environmental Agreements (MEAs).to prevent conflicting between the 

two sets of rules" - . 

Where the WTO and restrictive trade provisions of MEA’s clash one can address the 
problem by. 


I ) Creating a balancing Mechanism 

II ) Determining one is superior to the other 

hi) Modifying one or both systems 

Within much of the developed world there is a overwhelming desire for generous 
exemptions to be crafted for measures taken pursuant to an MEA. Trade measures might 
be legitimized by : 

I ) Amending .Article XX to include a new exemption 

II ) Encouraging members seek a waiver from WTO 
obligations 

in) Creating a list of MEA’s which prevail over the GATT 

In Europe, voices in opposition to this position are rare. However, many resource-rich 
developing countries feel that the WTO should have a say even where measures are taken 
pursuant to an MEA Developing countries often feel unfairly disadvantaged by MEA 
regulations and wish to retain the possibility of appeal to the WTO dispute settlement 
process as a last resort 

In this regard, developing countries argue that the move to exempt MEAs makes three 
key assumptions - that each MEA:- 

i) Is dealing effectively with the relevant environmental threat 

u) Is truly a platform for consensus. 

ui) Has an effective dispute settlement mechanism. 

Furthermore, it is clear that the trade restrictions allowed by an MEA might be 
disproportionate and counter to the WTO principle that, even where they are allowed, 
trade measures should be the least restrictive necessary to achieve a policy objective. 


Message of the European Community to the World Trade Organisation High Level Symposium on Trade and 
Environment, March 1994 
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Where any of these things is m question then developing countries are surely justified in 
asking if it is appropriate to deny the WTO a say- 1 

These are not new arguments ~ they have been considered by the Committee on Trade 
and Environment and elsewhere^ - and it has been recognised that any exemptions for 
MEA’s ought, perhaps, to depend on consideration of the way that the MEA is designed. 

Unfortunately, there has been no real progress on these matters within CTE, and no 
changes have been forthcoming. As a result we conclude that there are three most likely 
scenarios through which the potential conflict between WTO and the MEAs might 
resolve itself. 

• First of all, the measures taken by MEAs might be legitimised within the WTO 

® Secondly, resolution could be left to the WTO dispute mechanism which will 
gradually build up legal precedent, case by case, which will be applied when a 
dispute on the conflict between the WTO and an MEA finally occurs 

• As an alternative to both of these, the MEAs themselves might take steps to avoid 
conflict by examining their effectiveness, reviewing their operations to 
incorporate WTO principles (such as least trade restrictive practices) and creating 
their own compulsory and binding dispute settlement mechanisms. 

2.1 Development of WTO jurisprudence which can be applied to MEAs 
As a leader amongst developing countries, the US appears to have realised that it cannot 
gamer the support necessary (especially from developing countries) to amend Article XX 
to exempt MEA’s from WTO rules, but will instead “rely on WTO panels and appellate 
bodies to interpret WTO rules in relation to trade sanctions imposed for environmental 
protection purposes on a case by case basis.” 3 4 This is an important development because 
such an approach is highly risky for resource-rich developing countries After 129 
distinct disputes, 21 panel reports and 17 Appellate Reports it is commonly held that 
WTO is evolving as a legal system and if the Appellate Body (a key part of the Dispute 
Settlement Understanding) makes liberal decisions as to the acceptability of coercive 
extra-territorial measures (as it appears to have done in its finding on the Shnmp-Turtlc 
dispute) then it is unlikely that any subsequent ruling could make the interpretation of the 
rules more restrictive again. To demonstrate how unpredictable the process is, consider 
that after the 1991 & 1994 US Tuna-Dolphm and 1998 US Shrimp-Turtle Panel 
Decisions it appeared that trade restrictions did not fall within the scope of the Article 
XX (g) exemption if they attempt to coerce foreign countries to modify their domestic 
regulations 5 . The simple interpretation of this was that extra-jurisdictional measures of 
this type are GATT illegal. A state could not use trade measures to force its particular 
moral or environmental priorities on a foreign country. However, panel decisions are 
only binding for the direct parties to a dispute. Decisions need not be accepted or 


3 At the High Level Meeting on Trade and Environment, Canada submitted a paper that set out criteria on the use of 
trade measures in MEAs 

4 Inside US Trade - Volume 17 (12) March 26 1999 

e.g. 1994 Tuna-Dolphin Panel “If Article XX(b), were interpreted to permit contracting parties to impose trade 
embargoes so as tojorce other countries to change their policies within their jurisdiction, including policies to protect 
living things, and which seriously required such changes to be effective, the objectives of the General Agreement 
would be seriously impaired ” 
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to I lowed by subsequent dispute settlement panels and the 1998 US Shrimp-Turtle 
Appellate Body Report tound that it was not the extraterritorial element of en\ ironmental 
standards which was GATT incompatible, but the arbitrary manner of application. So, it 
appears that unilateralism which targets foreign production and process methods are now 
acceptable within the WTO, though with certain constraints of application. 


Finally in this regard, while it is clear that many countries are keen to see an enhanced 
principle and rule based adjudication within the WTO, some de\eloped countries appear 
to be particularly keen that the system develop towards some sort of WVorld Trade 
Court' The significance of this is that such a ‘Court’ might be able to deem itself ‘not 
competent 1 where disputes are political, cultural or environmental, thus creating another 
mechanism that can prevent an effective challenge to some types of unilateral trade 
measures. 

2.2 Steps which can be taken within the MEAs to attenuate potential conflict with 
WTO 

Where MEAs include trade measures that potentially conflict with the principles and 
articles of WTO agreements, the MEA can take significant steps to reduce the likelihood 
that any dispute relating to any trade measure pursuant to their articles will be taken to 
the WTO. Working with the WTO Secretariat, MEA Parties and Secretariats can draw 
up criteria of “WTO compatibility”. This would include, inter alia, determination of 
\\ hether the MEA.- 

• Is the most cffccti\e mechanism for dealing with the environmental problem. 

• Allows equivalent treatment of members and non-members. 

• Is it truly a platform for international consensus (does it allow undated ism). 

® Has an effective dispute settlement mechanism. 

In addition, the MEA should give express recognition that it takes into account WTO 
principles including the requirement that trade measures should be least restrictive to 
uchie\c the desired end, that they should not be arbitrary' or unjustifiably discriminatory, 
or a disguised restriction on trade 

Where CITES is concerned, it is hardly likely that the Parties and the Secretariat will be 
satisfied that the dispute settlement mechanism is effective There are likely to be 
concerns about stricter domestic measures - and there may even be room for debate as to 
the very r assumptions which underlie the convention (that all commercial trade m 
endangered species is incompatible with conservation) 

3. DISCUSSION AND CONCLUSIONS 

The proponents of the sustainable use of natural resources should not take a black or 
white view of the wildlife trade. Unlike the preservationists within CITES, who see no 
positive role for trade, advocates of sustainable use recognise that, in the appropriate 
circumstances, trade can play a beneficial role. At the same time, however, they must 
acknowledge that the regulation of the wildlife trade is important if conservationist goals 
are to be achieved. 
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Given this nuanced perspective on the connections between trade and conservation, a 
commitment to sustainable use does not issue directly in a specific view of the 
appropriate relationship between CITES and WTO. While many advocates of sustainable 
use would hold that CITES has not shifted sufficiently from its anti-trade starting point, it 
does not follow that the solution must be to make CITES subordinate to the trade 
liberalising stance of WTO. Since decisions about the application of trade measures to 
the wildlife trade are best made not on the basis of an a priori opposition to or support of 
trade liberalisation, but in the light of the circumstances prevailing in the individual case, 
there is a case for thinking that CITES should retain some autonomy in making decisions 
about which trade measures to apply. This position can be consistently combined with 
pressing the case for CITES’ continued evolution in the direction of support for 
sustainable use. 

On the other hand, if CITES is to play a role in promoting the constructive utilisation of 
wildlife, it is important that decisions arc taken on a multilateral rather than a unilateral 
basis. As has been seen, the decisions of the WTO dispute panels have typically 
expressed support for multilateral decision making. Nevertheless, there remains some 
ambiguity about the distinction between multilateral and unilateral measures. CITES is a 
multilateral treaty that allows scope for unilateral measures. It is, therefore, equally 
unattractive for supporters of sustainable use for CITES to be completely exempt from 
any of the provisions of the WTO in a way which entirely removes the possibility of any 
appeal to the WTO’s dispute settlement mechanism 

In light of these comments, and in view of the analysis made in this paper the following 
conclusions are drawn as to the best approach for resource-dependent countries to the 
relationship between the WTO and MEAs such as CITES. 

First of all, given that it is difficult both to distinguish between measures taken for 
primarily environmental reasons from those taken for primarily commercial trade 
protectionist reasons as well as decide what is unambiguously bad for the environment m 
any situation, it is appropriate to reject the unilateral imposition of trade restrictions under 
most circumstances. Next, it is appropriate to avoid a situation in which the WTO dispute 
settlement mechanism is allowed gradually to evolve a jurisprudence which defines the 
relationship between the WTO and MEAs. This will almost certainly favour the view of 
developed countries. The idea of a ‘world trade court’, which can decide for itself 
whether or not trade disputes are within its competence, is not attractive. Instead, the 
WTO should encourage the MEAs to undertake their own internal review and reform to 
assess the way they use trade measures, to determine the effectiveness of their dispute 
settlement measures and to incorporate WTO principles as far as possible. Even though 
we believe it is essential that resource-rich developing countries be able to use the dispute 
settlement mechanism of the WTO as the final arbiter in disputes over unilateral trade 
measures with an environmental flavour, if the MEAs are prepared to review their 
mechanisms then it may then be possible and acceptable for the WTO to develop criteria 
for limited exemptions for trade measures pursuant to MEAs 
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Endangered Species, Labelling, Certification and the WTO 

Tim Swanson 

University College , London 


A key question now facing economists is how can free trade be made to work, that is. to 
generate benefits for people? Only the most ideologically driven ol economists now 
argues that unfettered liberalisation at all costs should be pursued To make free trade 
deliver benefits, it is necessary to ask a range of questions, such as- what the problems 
with free trade? What are the uncounted externalities? This talk focusses on the 
delivering benefits to the developing world and promoting conservation through 
appropriate trading instruments, and moving away from a focus on trade restrictions in 
conservation 

How can the developing world benefit from globalisation and free trade? The crucial 
relevant difference, in conservation terms, between developed and developing countries, 
is that developed countries have already converted most of their land to agricultural and 
commercial uses, and by contrast, developing countries retain a large proportion of land 
under wildlife and most of the world’s biodiversity Those in the developed world want 
to conserve wildlife, and its clear from the amount of money donated to environmental 
organisations that people are willing to pay for it. So how can the trade be made ,> How- 
can the wildlife of the South be turned into comparative advantage? And how can this 
trading regime, which would further conservation goals, operate' 7 

Trade in wildlife products can drive unsustainable exploitation, and a case study on 
elephant ivory trading serves to illustrate economic factors that can lead to this situation 
The data are taken from a period in which the ivory trade was banned under CITES. Over 
a period when the market price of ivory was rising, elephant numbers in the wild were 
dropping sharply due to poaching. The simple, and misguided, view that some would take 
on seeing these figures is that the price increase was driving the increase in poaching. 
However, a more detailed examination of the situation shows that the price that was 
actually returned to the local people stayed the same. Increases in market value of the 
ivory were not being passed back to the people responsible for the poaching. The 
combination produced here, of a low incentive to conserve elephant, and an increase in 
demand for the product, led to the decline of the population The solution to this 
unfortunate situation is not to reduce the price of the good, but to bring it home In order 
to provide people with incentives to conserve and sustainably use wildlife, value must 
return to the source. Other crucial components for sustainable use are of course tenure 
over the resource, and long-term security of access and user rights 

However, trade in wildlife will bring conservation benefits when sustainable use of a 
resource brings a higher return to the user. We need a mechanism by which developed 
world consumers will pay more for a product, such as ivory, which is certified to bring 
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conservation benefits tor instance, from a population that is harvested sustainably, 
(jreen labelling schemes offer a way forward, offering a means for consumers to choose a 
product sustainably produced Consumers are paying more for a package of the product 
and its conservation benefits. A regulatory body is needed to oversee and agree on 
sustainability guidelines This kind of green labelling is growing in importance, and the 
debate is currently at the stage of attempting to decide how it should be reaulated. 
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The relationship between CITES and the WTO: 

Is inactivity an option? 

David Bowles 

Royal Society for the Prevention of Cruelty to Animals 


1. INTRODUCTION 

Although CITES celebrated its 25 th birthday as a functioning MEA on 1st July this year, 
discussion on the relationship between trade provisions contained m MEAs such as 
CITES and the trade rules contained in the WTO/GATT only really began in the past six 
years. Since then an uneasy truce has existed. No direct challenge has been made at the 
WTO to a decision taken under CITES, implying to some that no problem exists. The 
WTO's Committee on Trade and Environment (CTE) has already implicitly agreed that 
the WTO has no expertise in matters addressed by MEAs. which should take the lead in 
dealing with environmental problems. 

To examine how valid this statement is, and whether the WTO has in fact kept clear of 
areas covered by CITES, this paper will look firstly examine the role and effectiveness of 
using trade measures under CITES within the value of the Convention. It will examine 
the changing interpretation within the WTO to trade measures such as those employed by 
CITES, particularly focusing on measures based on process and production methods 
Finally it will summanse if the status quo is an option for CITES and looks at some 
options for the future. 


2. VALUE OF CITES 

There is no doubt ot the need tor a regulatory body on the international commercial trade 
in endangered and threatened species. The global trade in wildlife is one of the world’s 
most valuable trades, estimates ranging from SS billion per annum to S20 billion. 1 The 
impact of uncontrolled international trade pre-CITES on a number of hiu,h profile species, 
such as certain baleen whales m the 1930s through to the 1960s and the over-exploitation 
of spotted cats m the 1960's are well known. 

Partly in response to this, calls were made for an international treaty as early as 1963 but 

the actual treaty was not agreed until 1973. The premise of the Convention is set out in 
the preambular paragraphs: 

international cooperation is essential to protect wild fauna and flora from over¬ 
exploitation through international trade. 


As a Treaty designed specifically to manage the trade in endangered and threatened 
species, it is not surprising that the Convention relies on trade measures to regulate and 


iZhTanPuMicitwn^'^ <Cds) 1992 &onomcs for the mlds mldl.fe, M ddlarnh diverse and development 
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enforce its provisions. A number of trade measures are laid out within the Convention to 
control and manage the international trade. 

• different levels of protection are assigned to endangered (Appendix I) and 
threatened species {Appendix II), whose trade is controlled or prohibited by a 
system of permits (Articles III, IV & VI) 

• a system by whatever recommendations are deemed appropriate to ensure that 
Parties implement and enforce the Convention properly (Article XIII) (emphasis 
added) 

• allowing Parties to adopt stricter measures than those in the Treaty for the trade 
and transport of species (Article XIV) 

All these measures are implicitly agreed to by any Party that becomes a member of 
CITES A procedure to amend the Convention is laid out within Article XVII but as this 
requires two-thirds of the Parties to accept it and deposit an instrument of acceptance, it is 
a rarely invoked process An amendment to the Convention that would allow the 
European Community to become a Party has still not been accepted by sufficient number 
of Parties seventeen years after it was first agreed. 

Since the Convention came into force, the Parties have adopted a number of new trade 
measures not explicitly laid out in the Convention, which have provided a greater degree 
of flexibility when dealing with the trade in Appendix I and II species. This include the 
use of quotas for both Appendix I and II species and allowing the trade in ranched 
Appendix I species The success of these trade measures and their relationship to the 
WTO measures will be examined in due course. 

Before this it is useful to examine the coverage of the Convention. The membership of 
CITES continues to grow. It now has 150 Parties, covering all the major importing and 
exporting wildlife countries. Only one country, the United Arab Emirates, has ever left 
the Convention. It subsequently rejoined A large majority of Parties are represented at 
the biannual Conferences where most of the major decisions are made concerning levels 
of protection given to the species covered under the Convention and other trade 
management issues. In 1997 over 96% of all Parties were present, the highest in the 
history of the Convention. 

Implementation and enforcement of the rules of the Convention are pivotal to its 
successful operation. In a survey of 81 Parties undertaken by the IUCN in 1994, only 15 
had legislation which enacted CITES properly; 27 Parties had legislation that did not 
meet the needs of the Convention at all. Enforcement of the rules has also been a 
politically sensitive issue. Discussion on establishing mechanisms to improve or oversee 
enforcement within CITES have failed to establish a permanent body. 

It could be argued that in the absence of full implementation, the major importing 
countries, such as the EU and USA, have tended to use the stricter provisions allowed 
under .Article XIV to ensure that trade is earned out in compliance with the Convention. 
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3. EFFECTIVENESS OF TRADE MEASURES WITHIN CITES 

Two areas will be looked at to examine the effectiveness of trade measures employed 

under CITES at a species regulatory level and a country level. 

Levels of protection for each species for international trade are set at each of the biannual 
Conference of the Parties. Decisions are made by a two-thirds majority. 

The meetings also agree to quotas and ranching proposals for endangered species and 
technical meetings such as the Animals and Plants Committees agree quotas and other 
management techniques for threatened species, such as under the Significant Trade 
Process. The latter are then ratified by the Standing Committee which oversees the 
management of the Convention between meetings of the Parties. 

The commitment to ensuring a balance between controlling trade m a threatened species 
and ensuring that it is done at a sustainable level is contained within Article IV. Trade is 
managed by ensuring that permits can only be issued if the trade in a species included m 
Appendix II will not be detrimental to that species. 

Aside from problems with implementation and enforcement, the main difficulty in 
abiding with this provision has been the lack of data to confirm the non-detriment 
finding. In the absence of a precautionary approach, many Appendix II species were 
traded at levels detrimental to their survival. The result of this could be seen in the 
number of species that had to be upgraded from Appendix II to 1 since the Convention 
started. This could and should be deemed a failure of CITES as the provisions of the 
Convention were unable to ensure that trade was not detrimental. 

It is to the credit of the Parties that they agreed in 1992 to Resolution Conf 8 9 which 
established a process to rectify this situation. Under the new system, recommendations 
were made (primarily) to exporting countries to ensure sustainability. Such mechanisms 
included imposing quotas and in certain cases bans on trade, or further study review of 
the population. Trade bans, through the refusal to accept CITES permits from a 
particular country, could also be introduced if the recommendations were not met by the 
targeted country. The process was transparent and open. In the eight years since Conf 
8.9 was initiated, only three species have had to be upgraded to Appendix I and two of 
these had been upgraded before any recommendations could be made to halt the 
unsustainable trade. It appears therefore that although previous attempts had been made 
since 1983 to achieve implementation of Article IV, it w'as only by agreeing to enact 
certain trade measures in the 1992 Resolution that any degree of success was achieved. 

CITES has also made recommendations to its members not to accept trade from specific 
Parties and non-Parties, where it has determined that an implementation or enforcement 
problem was threatening to undermine the standards in the Convention 

In 1992, after three years of discussion on the problems of CITES enforcement in Italy, 
the Standing Committee recommended that all CITES trade with Italy be suspended and 
Italian permits refused. Nine months later the Secretariat reported that substantial 
measures had been taken to remedy the situation and the suspension of trade was 


56 



Report LKW 01 kshop on LITES £. VV TO Trade Rules 


withdrawn In. 1998 a sinmlar process occurred with Greece. After reports detailing 
specific implementation problems with the trade in CITES species m the country, a 
recommendation was adopted to suspend trade with the country'. Within six months, new 
legislation was enacted and enforcement measures improved to such an extent that the 
suspension was lifted In 1993, in a bid to enforce the CITES prohibition on the 
international trade in rhinoceros species, Taiwan, a non-Partv, was specifically 
mentioned Taiwan subsequently introduced new wildlife legislation to curb this 
problem. 

4. AREAS OF CONFLICT BETWEEN CITES AND WTO 

Many provisions under CITES involve restrictions on trade, whether through quotas, 
direct prohibitions or stricter national measures There is thus potential for conflict with 
the key provisions contained in the WTO, notably in three Articles (Article 1, XI and 
XIII) which prohibit restrictions on the import of products, ensure that advantage on the 
trade of any like product is granted to all Parties and prohibits restrictions by any Party on 
the import or export of any product unless the like product is given similar treatment." 

It is the latter issue, if a country has the ability to place trade restnetions on a product 
depending on how it was produced, which is crucial to CITES and a number of other 
areas. The WTO/GATT has essentially rejected product distinctions based on anything 
else than a physically distinction since the Tuna-dolphin 1 panel decision in 1990. 
Crucially, this decision was not adopted. It has to date also not been discussed or 
challenged by other panels, so the WTO thinking on this issue may still be elaborated or 
changed. 

Many of the CITES trade measures relate to the method of production (PPMs); indeed it 
is crucial for many of the management control systems that have been adopted under 
CITES that differences are allowed in the way an animal in international trade is treated. 
As the provisions adopted under CITES have become more sophisticated, so the trend has 
been to rely further on non-process PPMs, where the differences in the animal or product 
cannot be detected. Different trade measures are now implemented dependent on if the 
product or animal has been ranched, captive bred, artificially propagated or wild caught. 
Indeed it could be argued that these new methods are an attempt to engender some 
flexibility into how animals in the Appendix I and II listings are treated. 

It is also possible that such measures will continue to get more sophisticated; for instance 
trade restrictions could be brought in on the grounds of how the live animal has been 
treated during transportation. The welfare of the traded live animal is important and 
covered under Articles III, IV and V and consignments can at present be refused entry if 
the shipment has not been transported m accordance with these guidelines. Given the 
link between high mortality rates in traded live animals and its effect on the trade’s 
sustainability, and that it is possible to measure quantifiably transport mortality, any 
restrictions could be argued to be closely based on scientific information. 


' A more detailed explanation of these can be found in Dickson, CITES and CATT/WYO the potential for conflict 
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Debate on finding a solution to the question of treatment of non-process PPMs in the 
WTO has already started on the relationship of fann animal welfare measures to the 
WTO, principally in areas such as the legislation on battery hens. Methods of production 
are of increasing concern to consumers and policy makers . 

Labelling of non-process PPMs should also be of concern to CITES. Despite discussions 
within the WTO no decision has been reached on the applicability of mandatory labelling 
schemes to the WTO provisions. CITES has certain identification systems such as 
tagging which may fall into this category Clarification on the relationship of mandatory 
labelling of PPMs and non-process PPMs in this area might be forthcoming from a 
number of areas. Switzerland adopted legislation in November 1999 which requires all 
retailers and caterers to label all eggs produced under a certain production method. The 
Biosafety Protocol has rules on the labelling of GMOs and the EU’s own rules on GMO 
labelling implement mandatory labelling on certain foodstuffs produced from GMOs. 4 

A further potential area for conflict could emerge with Parties and non-Partics arguinu 
that decisions taken under CITES discriminate against them. Although perhaps the 
potential for conflict is lower with the CITES treatment of non-Parties, as only eight 
WTO members are at present not members of CITES, it should not be dismissed. If 
CITES had brought in trade restrictions in the 1990s against a country other than Taiwan 
it could conceivably have provoked a dispute at the WTO. 

A Party could bring a case to the WTO on the grounds that it is being discriminated 
against. Aside from the fact that a country accepts the rules of CITES when it signs and 
ratifies the Convention, two methods allowed under CITES could be argued to limit this 
case further. Firstly CITES allows a Party to take a Reservation out on a species which 
essentially opts it out of the Convention rules for that species A number of countries 
have taken out Reservations on species which they believe should be at a different level 
of protection. The ability to take Reservations gives exporting countries in particular 
some flexibility and may be argued that it gives a country an opportunity to level out anv 
discriminatory treatment that it feels it is being given. 

Secondly the use innovative methods by the Parties such as quotas and ranching 
programmes have ensured that for certain species, such as the Nile crocodile and vicuna, 
international commercial trade in Appendix I species has been allowed to resume. Even 
for the one species, the African elephant, where a quota system failed dramatically to 
ensure that the trade was sustainable, a slightly different and more sophisticated system 
was trialed following the 1997 Conference of Parties. This only allowed trade from a 
selected number of exporting countries to a selected number of importing countries As 
all decisions on the levels of trade allowed for a species are underpinned by scientific 
criteria, newly adopted in 1994, the Convention could successfully defend that its 
decisions are based on science 


1 See Righrs of Exchange social, health, environmental and trade objectives on the global stage Performance and 
Innovation Unit, UK Government September 2000 
4 Regulation 1139/98. 
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5. IS THE WTO KEEPING ITS COMMITMENT OF A ‘HANDS OFF’ 
APPROACH ON CITES? 

Discussions within the WTO s Committee on Trade and Environment (CTE) to clarify 
the relationship between the WTO and measures taken under MEAs have to date been 
unsuccessful, despite the fact that the WTO has consistently stated that adopting a 
multilateral route is the preferred option. Indeed any progress on this area appears to 
have slowed substantially since the report of the CTE to the Singapore conference in 
19 %. 

Agreeing a solution, such as a protocol to establish rules of relationship between MEAs 
and the WTO should be one of the easier tasks facing the WTO. This particularly should 
apply for a MEA such as CITES, given the high degree of crossover between the 
members ot both Agreements and the fact that CITES covers the international trade in a 
product. However the political will to conclude these discussions has obviously not been 
in evidence. The report of the CTE to the Singapore meeting summarised country 
positions on the various issues regarding MEAs and proposed a number of solutions to 
trade measures taken under a MEA. However since this date no real progress has been 
made Even in its meeting of 5-6 July 2000 CTE members were still giving country 
positions and not moving forward on a proposal from Canada to agree actions via UNEP 
and WTO Ironically many WTO Parties feel that the current position confirms that the 
WTO docs not interfere with CITES provisions 

In the absence of any ruling from the WTO, decisions and interpretation on the 
relationship of the WTO to CITES are made by panel and Appellate Body decisions. 
Before examine the effect of recent WTO decisions on CITES it is useful to look at the 
differences in the way that decisions are made between the two Conventions. 


59 



Report UK Workshop on (_ ITES & W TO Tiade Rule 


Summary of different decision making processes in CITES and WTO 



CITES 

WTO - 

Decision 

making 

all decisions on listings, quotas and 
other proposals are made two thirds 
majority of all Parties voting at the 
Conference of Parties. Most decisions 
taken at Conference of the Parties arc 
decided in open forum and it is rare 
for secret ballots to be held. 

agreement on decisions at Umn 
meetings although ostensibly m- 
consensus, are often decided m 
private "green room" negotun 
Decisions on disputes are decided 
panel of three trade experts, uhw. 
and make their decisions in private 

w 

Presentation of 
information 

ngos and non-Parties can submit 
information and make oral 

presentations to the Conferences of 
Parties and to the various committees 

information taken into account b\ 
WTO panels is invariably limited in- 
supplied by the challenging , 

defending countries and other inter.' 
Parties. Case law has indicated 

panels are free to accept inform, 
from non-go vemmental organic 
but there is no obligation. Briefs i: 
non-governmental organisations 
accepted in one environmental eau 
1998 shrimp-turtle challenge 

Access to 

information 

Access to information from the Parties 
and Secretariat is open. 

Information on documents from 
WTO was poor until 1996 whenacco 
documentation for non-govemm.; 
organisations was improved. 

Scientific 
information on 
wildlife trade 

Levels of protection decided by 
relying on criteria based on scientific 
information 

WTO decision making process admit 
lacks the expertise in areas it lu k 
competence by is reticent to - 
exports to submit information _. 


Interpretations of the WTO rules by panels sometimes appear inconsistent and there has 
been a growing trend to narrow any exemptions allowed under the WTO rules 

Given that there is potential for arguing that some of the management methods used by 
CITES could be contrary to the WTO, the exceptions under Article XX to the GATT 
rules thus assume greater importance. There have been seven panel proceedings which 
examined measures dealing with the environment or human health of which six have 
given interpretations of Article XX 5 . 


US - Prohibition ol imports of tuna and tuna products from Canada" 1982, "Canada - measures affecting exports of 
unprocessed herring and salmon 1988, "Thailand - restrictions on importation and internal taxes on cigarettes" 1990, 
us- restrictions on imports of tuna" 1991, "US - restrictions on imports of tuna" 1994, "US-taxes on automobiles" 
1994, EC measures concerning meat and meat products (hormones) 1997 & Appellate Bodv report 1998, "US - 
import prohibition of certain shrimp and shrimp products" 1998 & Appellate body report. 
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The direction ot thinking by the WTO panels and Appellate Bodies in these cases can be 
summarised into seven areas. 

• any exceptions should be interpreted narrowly: panels, starting with the Tuna II 
panel report in 1994, have stated that it is a long standing practice by panels to 
interpret Article XX narrowly to preserve the basic objectives and principles of 
the GATT, 

• burden of proof it is up to the defending Party to prove that the measures it has 
adopted fall within the exceptions; 

® any measure has to satisfy a two stage process before it can be agreed as an 
exception, it must firstly fall under one of the ten exceptions to the GATT rules 
and secondly pass the test of the preamble that the measure is not a arbitrary 
discrimination or a disguised restriction in trade, 

• agreement that an endangered species qualifies as an exhaustible natural resources 
under Article XX (g): the shrimp-turtle Appellate Body defined turtles as a natural 
resource, showing that endangered and threatened species do fall under the 
exemption covered by Article XX (g); 

® the task of establishing whether a measure falls under the chapeau is, as the 
Shrimp-turtle Appellate Body stated, not fixed but moves as the shape of the 
measures vary; 

• proving a measure is relating to the conservation of exhaustible natural resources 
under Article XX (g) has been recognised as a lesser test than proving that it is 
necessary to protect animal life under Article XX (b); it is thus likely that any 
challenge to measures under CITES would be defended under Article XX (g). 

If it is now accepted that endangered species fall under Article XX (g) the chapeau 
assumes the important test to be passed. The Panel interpretation of the chapeau reached 
a nadir with the report from the panel on the shnmp-turtic dispute in 1998 which 
essentially by stating that any measure could only be derogated from the GATT if it did 
not undermine the WTO trading system, reduced the protection of Article XX to 
approaching zero The Appellate Body overturned this interpretation but still found that 
the trade measure adopted by the USA was unjustifiably discriminatory' Crucially the 
Body's report found that there were a number of flaws m the USA procedure before 
enacting the trade restriction but it remained silent on whether the measure would be 
within the rules if the trade restriction had been implemented after multilateral 
negotiation had failed. 

There is no clarification thus as to the extent that unilateral actions may or may not be 
justified following the failure to reach a multilateral solution. It appears that decisions 
taken on a multilateral basis, such as at Conference of Parties or by Standing Committee 
could satisfy the exceptions and the chapeau. However decisions taken by a country 
under the stricter domestic measures, even though they are allowed under CITES, 
additionally can enforce the rules of the Convention and improve its implementation, are 
not taken for protectionist purposes, and can be defined under the precautionary 
approach, may require further interpretation. 
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CITES should not consider that as a specific MEA any measures taken under would 
automatically be seen by the WTO as superior to its WTO rules and thus given special 
treatment by a panel. The treatment of trade measures under two other MEAs formed 
after the WTO had come into effect underline the WTO's “chill” influence on other 
multilateral initiatives. 

6. INFLUENCE OF THE WTO ON THE TRADE RULES ESTABLISHED IN 
RECENT MEAS 

Although the WTO has repeatedly stated that MEAs based on international consensus, 
such as CITES, are the best method to tackle global environmental problems and that the 
WTO has no competence in environmental matters, two recent case histones on the 
relationships between MEAs and the WTO underline the influence ot the WTO in 
environmental matters. 

Regulation 3254/91 was adopted in 1991 by the EU to improve the welfare of animals in 
traps. In particular it prohibited the use of the leghold trap in the EU and the import of 
furs from third countries still using leghold traps or where the traps did not meet 
international standards. 

In 1996, the European Commission was faced with the option of implementing the import 
ban based on a non-product PPM. and running the risk of a challenge being taken in the 
WTO by a major fur exporting country or negotiating a multilateral agreement on 
trapping. Negotiations with Canada, Russia and USA, the major fur exporting countries 
culminated in a multilateral agreement being signed. Although ratified by the EU m 
1997 no progress has since been made on enacting the standards within the Agreements. 
In addition the Agreement specifically stated that no obligations drawn up in the MEA 
affected the rights of any of the signatories to their obligations under the WTO. In other 
words language was adopted to ensure that the Agreement remained subject to challenge 
at the WTO. The EU also had to waive its right to implement any trade provisions under 
Regulation 3254/91 whilst the Agreement was in place 

The recent agreement on the Cartegena Protocol on Biosafety additionally underlines the 
lack of clarification between MEAs and the WTO Agreements. The Protocol puts m 
place a regulatory structure for the transfer and use of living modified organisms. Agreed 
by 130 delegations in January' 2000 after almost four years of negotiation, it basically 
ducked the question of whether its rules or the WTO rules took precedence. It states that 
the Protocol is not subordinate to other Agreements but also emphasises that the Protocol 
does not imply a change in the obligations of Parties under other Agreements. Although 
it is meant to be mutually supportive to other Agreements, clarification will doubtless 
only come from panel decisions. Already countries such as the EU and USA have 
adopted different interpretations of this language The Biosafety Protocol also takes into 
account trade with non-Parties, stating that trade with non-parties shall be consistent with 
the Protocol. However, if the USA, as the major non-party, took a dispute to the WTO 
again interpretation of the relationship would be decided by the disputes panel or the 
Appellate Body. 
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Attempts to include trade provisions into the International Convention for the 
Conservation ot Atlantic Tuna (ICCAT) and on agreements to control dnftnet fishing 
were also shelved due to WTO concerns. In contrast the North American Free Trade 
Agreement (NAFTA) creates an agreement specific exemption for MEAs, stating that m 
the event of conflict between, for example, NAFTA and CITES, the provisions of CITES 
should take precedence provided that parties use the least inconsistent measure with the 
NAFTA when implementing the CITES provisions. 

7. DIFFERENCES IN ATTITUDES TO SUSTAINABLE USE AND THE 
PRECAUTIONARY PRINCIPLE IN WTO AND CITES 

The WTO in the preamble to the Marrakech Agreement recognises that the environment 
should be protected. 

" while allowing for optimal use of the world's resources in accordance with the objective 
of sustainable development, seeking both to protect and preserve the environment and to 
enhance the means for doing so ." 

The preamble also aptly summarises the dilemma faced by the WTO. It is seeking to 
balance on the one hand the expansion in the production and trade in goods and on the 
other ensure that the world's resources are used sustainably and optimally. However this 
has been interpreted by one panel decision that the central focus of the Agreement 
temains the promotion of economic development through trade. 6 

CITES has also wrestled with this problem of balance. In 1992 Parties agreed that 
commercial trade may be beneficial to the conservation of species if carried out at non- 
detnmcntal levels but also that for certain species any trade would be detrimental. 
Exploiting threatened and endangered wildlife for commercial profit will always carry a 
serious risk of unsustainable trade CITES has incorporated a number of measures, 
discussed above, to allow certain sustainable use programmes which would allow trade at 
the same time as ensuring that the species is not exploited unsustainably But for 
endangered species these measures either only allow small numbers (eg quotas for 
leopards) or are species specific such as ranching programmes for crocodiles. 

It is thus perhaps not surprising, in particular given the implementation and enforcement 
issues that have been discussed above, that many countries have taken a precautionary 
approach to the international trade in CITES-listcd species and adopted stricter measures. 
The precautionary principle was enshrined in the Rio Declaration and is also referred to 
in the Convention on Biological Diversity and Protocol on Biosafety. Although the 
CITES Convention does not refer specifically to the precautionary approach, principally 
because CITES came into existence before the precautionary approach was 
internationally acknowledged it could be said to have foreseen this approach by the 
introduction of Article XIV (1) on stricter measures. The EU has recently outlined its 
position on the precautionary principle which lays down certain guidelines for its use 7 : 


US-ihrimp-turrle 1998 
COM (2000) ! 
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• The use is proportional to the level ot protection 

• It is non-discnminatory 
® It is subject to review 

• It is consistent with similar measures taken 

• It is based on an examination of the potential benefits and costs 

Measures taken by Parties under CITES should be non-protectionist Many of the 
countries that are implementing stricter domestic measures are doing so on precautionary 
grounds, for instance they arc not confident of the non-detriment finding made by the 
exporting country It is difficult to see how they could be protecting a domestic market 
as primarily non-indigenous species are being imported and by domestic traders and 
importers. 

8. CONCLUSIONS 

There are nearly 200 MEAs in existence but only about 20 have adopted trade 
mechanisms to enforce policies. The standards set under a MEA can only be as effective 
as its implementation and enforcement measures Invariably trade is one of the most 
effective instruments so the use of trade measures to enforce policies and standards is not 
unexpected. In particular, CITES, as a MEA which specifically manages the 
international trade in a product, can more than most justifiably claim that the use of trade 
measures to enforce its rules is warranted. 

Trade measures taken within the CITES meetings are agreed in a transparent manner 
They have a “science-based, rules-based approach”, which has been acknowledged by the 
WTO as the correct approach. They have been shown to be effective in improving 
implementation and enforcement of the Convention and assisting in making the trade in 
species covered by the Convention sustainable. Since CITES was established no species 
has become extinct due to uncontrolled international trade It is doubtful whether any 
other sanctions or punitive measures are available which would perform the same task as 
effectively Stricter measures than those set under the Convention are allowed under 
CITES and, used as a precautionary approach, can assist in improving implementation 
and enforcement of the Convention Countries that sign up to the Convention accept that 
stricter measures are part of the operation of the Convention 

Although the WTO has consistently stated that the multilateral route is the best available 
option, the membership of CITES should not be complacent in believing that the present 
position of having no agreement with the WTO on the relationship with MEAs is an 
option. The status of certain post 1994 MEAs that use trade provisions with regard to the 
WTO is either uncertain or the obligations of the Parties to the MEAs remain subject to 
WTO rules. 

To date there has not been the political will within the WTO to change or clarify its 
relationship with CITES, so clarification is occurring by default through panel decisions. 
Such decisions are made in secret by three people that view the dispute from a trade 
perspective and have no technical information. Since the EU's paper on giving an 
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exemption to MEAs under Article XX, WTO panel ruling has called into doubt whether 
certain decisions taken under MEAs (eg stricter national measures) would qualify under 
the Article XX exceptions. 

Three solutions appear to exist: 

• the creation ot an independent supra body to make judgments on any disputes 
arising out of the relationship between MEAs and WTO, this would analyse the 
legal views but would, unlike the WTO dispute mechanism, not make a judgment 
based on a trade view and would seek and take into account both trade and 
conservation information; 8 

• create a procedure that would clarify the relationship between the WTO rules and 
trade measures taken under CITES; this would include provisions such as a 
waiver for measures taken under CITES. This process is occurring at present, 
albeit slowly, but crucially is only being discussed by one side, the WTO. CITES 
should also start discussions on agreeing a procedure; 

® modify either system. At present the danger is that this is already occurring 
through a creeping modification of CITES via WTO panel decisions. 

It is possible that a complaint could be taken to the WTO by a Party or non-Party. To 
prevent this a "peace clause" should be adopted to ensure that no disputes are taken to the 
WTO on a CITES issue 

If there is no agreed procedure, CITES would be at the behest of any WTO panel or 
Appellate Body decision and could de facto become subordinate to the WTO. It would 
be ironic indeed in the absence of any agreed policy if the WTO, the main proponent of 
multilateralism, itself undermined one of the largest MEAs. It could also have severe 
consequences for the future management and survival of endangered and threatened 
species 


" This was the long term solution also proposed in the recent UK Government Cabinet Office Report Rights of 
Exchange \oual health environmental and trade objectives an the global stai*e The short term solution was to seek 
amendments to WTO rules to ensure that properly targeted trade measures in MEAs were recognised as legitimate. 
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Observations from within CITES 

Willem Wijnstekers, Secretary General of CITES 


Wildlife products are in many cases luxury goods in the developed world. Trade is 
demand driven and the offtake level in developing countries used to be a reflection of the 
level of demand. The range states have limited means to resist this demand It is this set 
of circumstances which causes consumer nations to take national measures to limit the 
imports of wildlife products and the idea of joint responsibility also lays behind the origin 
of CITES. 

Without CITES hundreds of pieces of national legislation concerning a multitude of 
species would have been adopted. CITES provides a multilateral framework for such 
measures and this provides its raison d'etre. CITES sets the standards for trade measures 
in a multilateral way. Decisions to change the species listed on the Appendices I and II 
require a two thirds majority of the Parties and are thus democratically taken. 

CITES is also necessary to complement the national measures by producer countries to 
conserve wildlife. It does so by involving consumer countries in these efforts Where 
trade is not a potential threat to the conservation of species, CITES should not be 
involved and it should de-list species from its appendices. 

We need to recognize that trade measures can help to ensure the sustainability of the 
wildlife trade. The language in the articles is negative (trade must be shown to be non¬ 
detrimental) but it must be realized that these articles w'ere written 27 years ago and 
people would have chosen different language today. 

CITES has demonstrated a large degree of flexibility and adaptability and the positive 
trade measures (relating to ranching, quotas, captive breeding, artificial propagation) that 
CITES has taken over the years are important. CITES also provides a framework undei 
which technical assistance and technology transfer can be provided to range states Both 
the positive trade measures and this assistance provide an alternative to trade bans 

With regard to the relationship between CITES and the WTO I have mixed views On the 
one hand, the role of CITES as part of a larger picture needs to be taken seriously On the 
other hand, I feel comfortable with the multilateral aspects of trade measures under 
CITES and I do not think that we should be going out looking for potential, hypothetical 
problems and conflicts. 
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CITES and WTO: Concluding Reflections on the UK 

Workshop 

N. Leader-]^illiams, Durrell Institute oj Conservation and 

Ecology 

& 

N. Sinclair-Brown , Lauterpacht Research Centre for International 

Law 


1. The issue 

The subject of this workshop, the possible conflicts m the aims and intent of CITES (and 
by implication other MEAs) with the World Trade Organisation (WTO) regime, places 
conservationists between a rock and a hard place. In this brief set of reflections, we aim to 
set in context some of the issues that other speakers have discussed today, add some of our 
own, and conclude with some recommendations on how to proceed. 

None of these is an easy task. The nature of this dilemma is perhaps well illustrated at the 
outset by the different use of the term ‘protectionist 7 from those on each side of the CITES 
and WTO fences. In conservation, the term ‘protectionist’ implies those washing to avoid 
species’ extinctions through use bans and strict area protection. In broad terms, this 
■protectionist' approach is opposed by those in the ‘wise use’ movement who see the idea 
of sustainability and benefit, both societal and economic, as the best way to achieve the 
same conservation objectives. In contrast, the term ‘protectionist’ in the trade sense is a 
blanket bcte-noir referring to vested economic interests who protect their own position at 
the expense of consumers by preventing availability of goods or sendees offering better 
value for money. 

Put another way, we can already see evidence of different regimes aimed at different evils, 
often with inconsistent ways of expressing themselves! However, a good place to start is to 
summarise some of the successes and failures of the CITES and WTO regimes, and to 
outline some of their consequences. 

1.1 Background to CITES issues 

CITES has enjoyed great success m establishing a democratic process through its active 
secretariat and the generally open voting at its regular Conferences of the Parties. CITES 
has also enjoyed some success in achieving its conservation objectives through a trade 
restriction regime in situations where demand issues have been successfully addressed, 
with spotted cats and the wearing of fur coats as perhaps the best example. CITES must 
also be applauded for its flexibility in moving away from the fairly simple trade restriction 
regime outlined in its articles, to a more inclusive national proactive management and 
benefit process, particularly through positive measures such as Resolution Conf. 8.9, and 
the significant trade process. 

Despite these successes, CITES also needs to recognise some of the problems that it has 
not addressed fully or that it may face in the future. Already contentious issues can be the 
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subject of a secret ballot, compromising the usual openness of Conferences of the Parties 
To date, CITES has hardly tackled economically important issues such as tropical forest 
loss or depletion of marine fish stocks. Coming at this last point from another direction 
nor has CITES really tackled open access marine issues, although it has been bloodied In 
issues of de facto open access on land, for example with elephants and rhinos 
Furthermore, implementation, particularly of Article IV, the so called ‘non-detriment 
finding’, by many producer states has proved problematic. This in turn has provided 
certain importing states or groupings of states, notably the US and the EC, with a percened 
justification to impose stricter domestic measures, which are equally unjustified in the view 
of many more responsible producing states, and certainly at odds with the WTO regime 

Ironically, there may also be situations in which the trade restriction regime of CITES 
unintentionally encourages free market solutions that operate against long-term 
conservation interests! Take the case of a depleted tortoise population in which 
commercial exports from the range state(s) are banned, either through an Appendix I listmc 
or through a recommendation of the significant trade process. If pet owners still continue 
to demand a supply of the species, this provides the opportunity for a developed country to 
establish a captive breeding operation. Besides liberalising opportunities for trade amonu 
nations other than the original resource owner, this situation also fulfils the protectionist 
agenda within conservation of reducing offtake from the wild, and the animal welfare 
agenda of seeing less dead animals during capture and transit However, this situation will 
keep all benefits with the captive breeding operation and pet-owning states, and provide no 
incentive in the range state(s) for habitat or species conservation. This end result is totally 
out of step with modem thinking on sustainability within conservation, and the intent of the 
Convention on Biological Diversity (CBD). In other words, long-term we may yet witness 
a hollow victory. 

1.2 Background to WTO issues 

The WTO has also enjoyed great success, particularly in increasing global wealth and 
economic growth. It has also enjoyed some success m establishing a binding dispute 
mechanism that has uniquely been able to hold to account some of the arbitrary' actions of 
powerful states. However, successes have been tempered by problems in the distribution of 
wealth both within and among states that have made it the focus of political controversy 
Furthermore, the impact of possible WTO challenges to MEA implementation and 
enforcement measures has caused a chill factor disabling and destabilising MEA 
development That there are serious and substantive issues cannot be denied, and these will 
loom ever larger as CITES becomes more closely linked with CBD. It seems reasonable to 
suppose that, if disputes can be framed in such a way as to qualify for WTO dispute 
resolution procedures, they will be framed as such and thus disenfranchise the efforts oi 
MEAs. Even within the WTO’s terms of reference problems exist, in that the weak states 
are not always protected against the strong, even where their interests are legitimised under 
other Conventions 

For example, it is of course fair that cancer sufferers m developed countries should ha\ e 
access to as yet undiscovered cures in the rainforest, without trade protection measures 
being applied. However, allowing local indigenous knowledge to provide the potential 
chemicals that, with slight modification by an overseas pharmaceutical company, can be 
refined, commodified and become the subject of a patent, can render dysfunctional the 
benefits supposedly accruing to comparative advantage. Of course, trade is liberalised in 
line with WTO objectives to the mutual benefit of consumer empowered markets and the 
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pharmaceutical company's shareholders. However, such an approach only focuses on the 
needs ol developed markets and also provides no equity to those possessing the original 
indigenous knowledge, given that a modification protected under patent stipulates no 
obligations to repatriate royalties Thus, in this case, WTO objectives fly completely in the 
lace ot CBD intentions on sustainability, not to mention other poverty elimination targets 
implicit m the WTO regime 

2, The dilemma 

This potential mismatch between MEA and WTO regimes seems to arise largely from 
differences ot structure, scale and the value systems to which each is designed to respond. 
Reconciliation between the different objectives of the various regimes, and of the value 
systems underlying these objectives, could occur at very different levels, if indeed they can 
be reconciled at all. During the workshop, vve have heard arguments for reconciliation 
between regimes to occur at the supra-MEA level (i.e. within WTO), at the inter-MEA 
level (e.g within UNEP), at the mtra-MEA level de. within CITES or CBD), and at the 
national level through joined-up government. We have also heard calls to leave well alone 
because there have so far been very few environmental disputes under WTO. Furthermore, 
none of the disputes to date have involved the turf of any MEA, where indeed the WTO 
recognises it does not have the competence to deal with issues arising out of MEAs. 

The approach of inaction seems to be tempting fate. It is important to recognise that, in 
reality, all institutions are constrained by their mandate which impels them to pursue those 
things necessary for their purpose. In effect, institutions are, albeit unwittingly, rivals for 
power and influence, rather than benign organs waiting to act m concert for common good. 
There has been an escalation m the numbers of disputes handled by WTO over the last 5 
years. The efficiency with which the WTO can process a case, the precision of result that 
can be achieved, and the compensation that can result is bound to encourage this trend, 
particularly as international lawyers begin to recognise WTO litigation as an increasingly 
lucrative gravy tram. Such a trend can only entrench difficulties. Furthermore, unless 
some action is taken, the world will become increasingly dominated by the dictates of 
commercial necessities that do not meet the local costs arising from the consequences of 
their activities. Additionally, whereas most solutions to issues in conservation and 
sustainability, on land and within coastal waters at least, rest at the national and sub- 
national levels, most political pressure is applied at mtemational levels, a factor that brings 
the WTO rules back into consideration. 

3. Recommendations 

I low can w e proceed with such an issue that places us between a rock and a hard place? 
We will now summarise some recommendations that are inevitably coloured by the views 
from our own particular anthills, on the one hand of a once practising, but now academic, 
conservationist and, on the other hand, of a once practising, but now academic lawyer. We 
will approach this by using and modifying some well known stock phrases. 

3.1 Think global, act local 

Solutions to issues in conservation and sustainability, on land and within coastal waters at 
least, inevitably rest at national and sub-national levels, through systems of rights, tenure, 
benefits and incentives that promote environmentally friendly, over unfriendly, approaches. 

• CITES should continue its welcome approach of increasingly shifting its thinking 
from trade regulation approaches to wider benefit and incentive based approaches 
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operationalised through management planning. This approach can hopefully be 
extended, for example to iron out wrinkles such as the captive breeding example 
cited above. If extended effectively, this may reduce the risk of WTO 
entanglement. 

• CBD should increasingly operationalise its good intent with regard to systems ot 
rights, tenure, benefits and incentives for those holding the opportunity cost of 
living among natural resources. While trade measures are easy to publicise and 
administer, they are not exhaustive in their approach, nor necessarily effects e in 
their objective. The voices of local communities too often go unheard. In meetimi 
the needs of biodiversity conservation, a diversity of responses must be 
implemented to include local knowledge and capacity. 

• The WTO could consider ways in which the safe harbouring techniques, 
applicable for example to ‘infant industry protection’, could be used to 
preserve domestic social and environmental concerns of equal vulnerability. 

3.2 Think global, by thinking laterally 

Conservationists mostly wish to reach the same end point, but the route maps and \alue 
systems by which they wish to get there frequently differ. Similarly, there is not sufficient 
inter-disciplinary thinking on how to act together to achieve the objectives of free trade 
regimes and environmental concerns. Acknowledging each others difficulties is a key pan 
of constructing joint solutions.. 

• Within CITES, parties should increasingly seek to reconcile, if possible, the views 
of the protectionists and animal welfarists, on the one hand, with ‘wise use’ groups 
on the other hand, and also with the views of economists concerned with incentive 
flows and social scientists concerned with the rights of local people. The debate has 
often been driven against the benefits of trade that promote conservation objectives, 
and care must be devoted to avoid throwing the baby out with the bathwater. Much 
could be achieved from understanding the objectives and difficulties of others so 
that they can be taken into account to the fullest compatible extent 

• The development of international standards addressing welfare issues of 
animals in transit through the ISO or by the MEA concerned could be an issue 
for joint development by protectionist and wise use groups alike. The WTO 
would be helpful here in navigating consistency with their rules on Technical 
Barriers to Trade. 

• Within WTO, there must be continued and concerted thought devoted to 
overcoming the view that open market access is all that matters The 
realisation that certain restrictive measures may have a legitimate role to play, 
even if they have an economic impact, needs to be appreciated. Thus, in 
cases, for example, of ensuring local rights to knowledge and resources, the 
WTO could have a useful role in helping to define what is appropriate to 
avoid unnecessary' collateral impacts. 

• Within governments, a way of solving manifest inconsistencies needs to be 
addressed. A way must be found to avoid instances where the capital-rich 
commercial interests in and of the developed world are able to hold sway over 
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interests ot local people m the resource-rich developing world. This is of particular 
concern when countries like the US dominate in WTO, vet do not accede to CBD, 
w'hile also being a frequent proponent of stricter domestic measures within CITES. 

• At the international level, it is necessary to begin on the hard task of 
disentangling the political from the legal. A teature of International Law is its 
horizontal distribution of authority among states, so that they are at the same 
time legislators and supplicants of the rules which they decide to create. In 
this regard a useful distinction can, with the help of the WTO, be made 
between substantive issues, involving political negotiation or renegotiations of 
rules, in other words the matters of interstate politics, and those issues 
involving the interpretation of MEA rules by the WTO a more technical legal 
matter. Such distinctions are useful m focusing resources to appropriate 
contributions. 

3.3 Think global by acting long term 

Environmental concerns are too often mistaken as aiming to protect fluffy and 
charismatic species. While species are the building blocks of life, we must recognise 
that environmental concerns are really about the long-term maintenance of our own 
life support systems, a principle at the core of UNCED. It is vital that the differential 
in power between trade and environmental concerns is reconciled and reversed to 
achieve parity, both nationally and globally. 

• Governments must promote increasingly joined-up governance at national and sub¬ 
national levels, allowing long-term environmental interests to balance against 
shorter term trade interests of turnover, production and discount rates. This need 
not be a difficult adjustment if wealth itself is recognised as a hard won human 
resource that needs to be managed and deployed in a sustainable manner. 

• W'hile WTO aims to develop mechanisms that allow trade to be equitable and free, 
it should be encouraged to recognise that this does not only constitute allowing 
shareholders in the developed world access to profits from resources held in the 
resource-rich developing world Instead. WTO must consider how it can identify 
and encompass into its thinking rights and benefits for local resource owners and 
possessors of indigenous knowledge. Poverty' alleviation is a core value of free 
trade, as well as of the CBD and other international instruments. 

• The interests of all those effected must be taken into account, by seeking to identify 
options for protecting range states’ interests in exploitation of their natural 
resources. These might include seeking analogies, for say African elephant ivory, 
such as protecting regional produce or protecting the value of the brand. An 
important step in this direction would be to encourage WTO to develop a more 
transparent political process. With emphasis focusing on non-tariff issues, 
perceptions of disempowerment through closed and secretive ‘green room’ 
gatherings need to be superseded. Consensus building processes need to be 
developed (the ‘Boat’ strategy used to finesse the delicate conclusion of the Law of 
the Sea convention is an example). Productive access of NGOs can also be 
encouraged. NGOs themselves also need to face up to the challenge of 
demonstrating how their own claims can be resolved with those of others. 
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3.4 Progress by putting one foot in front of the other 

At this stage incremental progress aimed at isolating productive and manageable agenda 
items seems the most sensible approach. We cannot re-invent existing institutions, nor can 
we choose any other starting place than that m which we find ourselves Accordingly, 
practicalities must constrain the reach of ideas, however noble. In any event, there seems 
to be a natural distinction between technical ‘legal’ problems that can be resolved without 
recourse to international negotiation, and substantive ‘political’ problems that can only be 
resolved by being framed in such a way that they are more, rather than less, effectnely 
taken up by international negotiation. 

Examples of political initiatives have already been indicated above m sections 3.1 to 3 3 
Here relevant secretariats can play a significant role in shaping agendas and related policy 
options. Additionally, there is benefit in considering what can be achieved on the technical 
front either to assist in feasibility of political initiatives, or to pre-empt conservation issues 
falling within the jurisdiction of the WTO dispute process. In this regard participants could 
usefully take stock of the implications of what already exists: 

3.4.1 Design of Implementation and Enforcement Measures and related decision making 

a. WTO decisions affecting environmental measures to a large extent focus on the 
undermining of legitimate policy by arbitrary and non-transparent decisions A set 
of guidelines on how to translate such concerns into MEA decision-making would 
be instructive. Matters of due process are the usual graveyard when measures fall 
under WTO scrutiny. It would be useful to audit and evaluate how CITES decisions 
are made both with respect to how issues become subject to the possibility of 
restrictive measures, and also how sanctions are applied against non-conferring 
states. 

b. WTO decisions also focus on considerations relevant to choosing between equalh 
effective measures so as to minimise their trade impact. Here it would be useful to 
develop a typology of measures that are legitimised by being pursuant to MEAs and 
to tease out how these can be extended in range and sophistication In the first 
instance they can be assessed robustly on their effectiveness, and then secondlv. 
they can be sensitised for collateral and less beneficial impacts that might trigger 
WTO scrutiny. 


c. Application ot measures to non-members, or dissenting members who may not 
subscribe to ongoing developments, is probably the most intractable problem Even 
here, however, there may be steps that can make it less rather than more likely that a 
problem will arise. An instance would be to assess the vulnerability of voting or 
adoption procedures to drifting beyond their terms of reference. Given recourse to 
trade measures, ultra vires decisions could result in severe difficulties if referred to 
the WTO. 

d. If such guidelines could be devised and internalised within MEA practice, to what 
extent could a certificate by an MEA secretariat stating procedural compliance in 
the authorisation of a measure be considered conclusive as to fact of legality, at 
least with regard to members? If so what form would it take? There is scope here 
for some assistance from the WTO. 
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3 4 2 Cross pollination and co-evolution of values 

a Whilst restricted in the rules it can consider as applicable law, the WTO is bound by 
wider international law' as to matters of interpretation. Here, consideration can be 
given to wavs of buttressing CITES values within the WTO sxstem in advance of 
any dispute In particular, the interlinkage of co-evolving principles such as 
sustainability, could be explored for the potential of mutually supportive 
interpretation. 

3 4 3 Alternate Recourse 

a A specific need within CITES is to establish an internal disputes mechanism before 
a really economically important issue comes up with rainforests or marine fisheries. 
Again, such a mechanism should ensure due process safeguards and that the range 
of measures available are appropriate and proportionate for use. On the other hand, 
such a mechanism needs to ensure that a party cannot drive a coach and horses 
between MEAs or institutions, such as IWC with whales, or FAO with sharks. 
Whilst this requires political consensus to be developed, a precondition of this 
approach is the circulation of a range of potential drafts. Here there is much to be 
learnt from the WTO process of retaining parallel political and legal modes of 
proceeding. 

b. The WTO is jurisdictionally constrained to consideration of the rules of applicable 
agreements. There is scope to consider how the wider, but less incisive jurisdiction 
of the International Court of Justice, or the specialist jurisdiction of say the Law of 
the Sea Tribunal, might encourage or discourage references. A particular need is to 
find a home for cases of direct conflict where mandatory requirements under an 
MEA will necessarily cause breach of a WTO provision and visa versa. 

4. Conclusions 

In conclusion, the UK Workshop on CITES and the WTO has given much food for thought 
and concern, and we would like to thank the organisers for bringing together such a 
distinguished gathering from different sides of the fence. This enabled frank and informed 
exchanges along a wade range of expertise. Everyone left better informed and appreciative 
of the problems faced by others in addressing their own problem. The issues we have 
addressed are unlikely to go away if we just bury our heads in the sand, based on the lack 
of en\ ironmental disputes within WTO to date. Inaction does not seem an option, and 
environmentalists must get their house in order, while also encouraging free traders to 
move in less selfish ways that better serve the long-term interests of our life support 
systems. Continued dialogue beyond this UK workshop would appear useful, particularly 
if carefully structured to yield increasingly focussed and informed debate. This could be 
achieved by re-convening as well as by feeding progress into other continuing initiatives. 
One thing seems certain, there is much to do, and many potentially interlinking initiatives 
already underway. How our group can assist depends on the consensus views of attendees, 
and we would invite them to respond accordingly. 
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ANNEX 1 
Programme 

The UK Workshop on CITES and WTO Trade Rules 

Friday 29 th September 2000 
The Pavilion Room, Hughes Hall, Cambridge, UK 

9.30am Coffee and Registration 

10.00am Welcome by the President of Hughes Hall 

10.05am Welcome by Nigel Hunter on behalf of Department of Environment. 

Transport and the Regions 

10.05 am Welcome and Introduction by Steven Broad, Director of Traffic 
International 

10.15am CITES and GATT WTO: Potential for Conflict -Barney Dickson 
10.50am Multilateral Environmental Agreements - Gary Sampson 

11.25am Coffee/Tea 

11 55am Sustainable Use, WTO and MEAs such as CITES - Jon Hutton 

12.30pm Endangered Species, Labeling, Certification and the WTO - Tim 
Swanson 

1 05pm Lunch - Buffet tn the Pavilion Room 

2.05pm The relationship between CITES and the WTO. is inactivity an option' 1 

- David Bowles 

2.40pm Observations from within UNEP - Charlie Arden-Clarke 

2.55pm Observations from within CITES - Willem Wijnstekers 

3.1()pm Open Discussion and Coffee/Tea Served 

4.10pm Concluding reflections - Nigel Leader-Williams 

4.30pm Forthcoming UNEP and CTE meetings - Charlie Arden-Clarke and 
Sabnna Shaw 

4.40pm Meeting Closes 
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SUMMARY OF ISSUES RAISED AND POINTS MADE 


Note bv the Secretanat 


This document has been prepared under the Secretariat's 

own. 


1 This note summarizes the issues raised and the points made by delegations in the Council for 
TRIPS in regard to the relationship between the TRIPS Agreement and the Convention on Biological 
Diversity It has been prepared in response to the request made dunng the TRIPS Council meeting of 
5-7 March 2002 1 that the Secretariat prepare short papers on, inter alia , the agenda items related to 
review of the provisions of Article 27.3(b), the relationship between the TRIPS Agreement and the 
Convention on Biological Diversity (CBD) and the protection of traditional knowledge and folklore, 
summarizing the relevant material presented to the TRIPS Council, whether in written or oral form, 
and listing all the relevant documentation. 

2. Up until this year, the discussion in the TRIPS Council on these three matters has taken place 
in the context of the review of the provisions of Article 27.3(b) and, to a much lesser extent, in the 
context of the review of Article 71.1. This note seeks to summarize those parts of this work which 
relate more specifically to the relationship between the TRIPS Agreement and the CBD. To avoid 
undue duplication, cross-references to the two other notes have been made in certain places. In 
accordance with the mandate given to the Secretariat, the note only contains issues raised and points 
made by delegations in the Council for TRIPS and does not cover the documentation of the 
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Committee on Trade and Environment and of the General Council, unless the relevant paper has also 
been circulated as a Council for TRIPS document. 

3. It is emphasized that this note is an attempt to summarize the work done so far. By its verv 
nature, it cannot include a full reflection of all the interventions made and documents submitted. It i' s 
structured around the issues raised rather than the positions of individual Members. Therefore any 
reader wishing to appreciate fully the position of a particular Member should consult the statements 
made and any papers submitted by that Member. As requested, such documentation is listed m the 
Annex to this note. It is also referred to in the footnotes. 

4. This note is divided into three major sections. The first concerns general views on the 
relationship between the TRIPS Agreement and the CBD, the second concerns patentability of genetic 
resources and the CBD, and the third concerns the TRIPS Agreement and prior informed 
consent/benefit sharing. There is also a final section which provides information on national 
legislation, practices and experiences with respect to this agenda item. 

I. GENERAL VIEWS ON THE RELATIONSHIP BETWEEN THE TRIPS 
AGREEMENT AND THE CBD 

5. Two general issues concerning the overall relationship between the TRIPS Agreement and the 
CBD that have been raised in the discussion are: 

whether or not there is conflict between the TRIPS Agreement and the CBD, 

whether something needs to be done, at least on the TRIPS side, to ensure that the two 
instruments are applied in a non-conflicting and mutually supportive way, and if so. 
what. 

6. With regard to these two questions, the views expressed appear to fall into three broad 
categones: 

there is inherent conflict between the two instruments, and the TRIPS Agreement needs 
to be amended to remove such conflict 2 ; 

there is no conflict between the two Agreements and governments can implement the two 
in a mutually supportive way through national measures; 

there is no inherent conflict but there is or could be a potential for conflict depending on 
the way that the Agreements are implemented, and there is a need for, or at least a case 
for, international action to ensure that the two Agreements are implemented m a mutually 
supportive manner. 

1, Two mam reasons have been put forward for the view that there is an inherent conflict 
between the TRIPS Agreement and the CBD: 

- the TRIPS Agreement, by requiring that certain genetic material be patentable or 
protected by sui generis plant variety rights and by not preventing the patenting ot other 
genetic material, provides for the appropriation of such genetic resources by private 


* India, IP/C/M/25, para. 89, IP/C/M/24, para. 81, IP/C/W/196, IP/C/W/195; Kenya, IP/C/M/28, para. 144, IP/C/W/163, 
Mauritius on behalf of the African Group, IP/C/W/206; Zambia, IP/C/M/28, para. 147. 
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parties m a way that is inconsistent with the sovereign rights of countries over their 
genetic resources as provided for m the CBD 3 ; 

the TRIPS Agreement provides for the patenting or other intellectual property protection 
ol genetic material without ensunng that the provisions of the CBD, including those 
relating to prior informed consent and benefit shanng, are respected. 4 

Similar points have been made about the relationship between the TRIPS Agreement and the 
provisions of the CBD relating to the traditional knowledge of indigenous peoples and local 
communities. 


S. The proponents of this view have suggested that Article 27:3(b) of the TRIPS Agreement 
should be amended so as to oblige all Members to make life forms and parts thereof non-patentable. 
It has been suggested that, if this was not possible, at least patents for those inventions based on 
traditional or indigenous knowledge and essentially denved products and processes should be 
excluded. 3 In addition there has been a suggestion that patents inconsistent with Article 15 of the 
CBD not be granted and that such an obligation be incorporated into the TRIPS Agreement. 6 

9 The following are the main reasons that have been put forward for the view that there is no 
conflict between the TRIPS Agreement and the CBD and little or no likelihood of a conflict in 
practical implementation: 

the TRIPS Agreement and the CBD have different objects and purposes and deal with 
different subject-matter 7 ; 

the granting of patent rights over inventions that use genetic material does not prevent 
compliance with the provisions of the CBD regarding the sovereign right of countries 
over their genetic resources, prior informed consent and benefit shanng 8 ; 

no specific examples of conflict have been cited. 9 

10 The proponents of this view believe that no change is required to either Agreement to 
accommodate the implementation of the other and that implementation of each should be pursued in 
separate frameworks. The view has been expressed that, in fact, implementation of the TRIPS 
Agreement is supportive of measures that would implement the obligations of the CBD most 
effectively for example, the disclosure requirements of the patent system and the control over 
production and distribution given to patent owners and their licensees can facilitate the shanng of 
technology, the avoidance of anti-competitive secrecy agreements among commercial operators and 
the implementation of bio-safety rules; patents can also be instrumental m the sharing of benefits and 
the conservation of biological diversity based on voluntary contracts, 10 


1 Kerna, on behalf of the African Group, IP/C/W/163. 

J Kenya, IP/C/M/28, para. 144. 

'India. IP/C/M/25, para. 70. 

‘'India, IP/C/W/196. 

' EC, IP/C/M/30, para. 143, IP/C/W/254; Japan, IP/C/M/26, para. 77, IP/C/M/25, para. 93, IP/C/W/236; Noway, 
IP/C/M/32, para. 125, IP/C/W/293; United States, IP/C/W/209, IP/C/W/162. 

8 EC, IP/C/W/254, IP/C/M/30, para. 143. 

9 United States, IP/C/W/162, IP/C/M/29, para. 181. 

EC, IP/C/W/254, IP/C/M/30, para. 143; Korea, IP/C/M/28, para. 164; Switzerland, IP/C/W/284, IP/C/M/29, para. 176; 
United States, IP/C/W/257, IP/C/M/30, para. 154. 



U7L7W/36& 
Page 4 


11. In support of the third category of views, namely that, while there may be no inherent 
conflict between the two Agreements, there is considerable interaction between them 11 and a need, or 
at least a case, for enhanced international action to ensure that the two Agreements are implemented 
in a mutually supportive manner, it has been said that there is considerable interaction and overlap 
between the subject-matter of the two Agreements. 1 " Some holding this view have said that there is a 
potential for conflict depending on the way the Agreements are implemented at the international and 
national levels. 13 The view has also been expressed that what is more important than considerma 
whether there is potential for conflict is to consider how the TRIPS Agreement could be implemented 
in a way supportive of the CBD. 14 

12. It has been suggested by some who take this view that, while maintaining the existinr 
exceptions provided for in Article 27.3(b), the TRIPS Agreement should be amended to incorporatj 
certain requirements of the CBD. 15 In particular, a suggestion has been made that patent applicant; 
should be required to disclose the origin of any genetic material or traditional knowledge used n 
inventions and to demonstrate that they have obtained prior informed consent from the competent 
authority in the country of origin and entered into appropnate benefit-sharing arrangements. 16 It has 
also been suggested that work on these ideas should be pursued m WIPO, CBD and FAO and, where 
and when relevant, in the TRIPS context. 17 

13. The issue of what can be learnt about the relationship between the TRIPS Agreement and the 
CBD from the way in which the CBD refers to intellectual property matters and other 
international agreements has also been discussed: 


one view is that Article 16.5 of the CBD itself acknowledges a conflict between the 
objectives of protecting IPRs and those of the conservation of biological diversity 
when it states that "[t]he Contracting Parties, recognizing that patents and other 
intellectual property rights may have an influence on the implementation of this 
Convention, shall cooperate in this regard subject to national legislation and 
international law r in order to ensure that such rights are supportive of and do not 
run counter to its objectives" 18 ; 


11 EC, IP/C/W/254. 


•a Australia, IP/C/W/310; Czech Republic, IP/C/M/33, para. 126; EC, IP/C/M/35, para. 233; Japan, IP/C/M/32, para 142, 
Norway, IP/C/M/32, para. 125, IP/C/W/293. 

« Brazil, IP/C/M/29, paras. 146 and 148, 1P/C/M/28, para. 135, IP/C/M/27, para. 122; India, IP/C/M/30, para. 169. 
IP/C/M/33, para. 124; Indonesia, IP/C/M/32, para. 135; Norway, IP/C/M/32, para. 125, IP/C/W/293, Venezuela. 
IP/C/M/28, para. 165, IP/C/M/32, para 136. 

14 China, IP/C/M/35, para. 248. 


'3 Brazil, IP/C/M/29, paras. 146, 148 and 234; IP/C/M/28, para. 135, IP/C/M/27, para. 122, Ecuador, IP/C/M/25, para. 8’ 
If y c / M /^°> P ara - 16 9, IP/C/W/198; Indonesia, IP/C/M/32, para. 135; Kenya, IP/C/M/28, para. 144, Kenya onbeha 
Afncan Group, IP/C/W/163; Mauritius on behalf of the African Group, IP/C/W/206; Norway, IP/C/M/32, para. 12; 

IP/C/VV/293; Thailand, IP/C/M/25, para. 78; Turkey, IP/C/M/27, para. 132; Venezuela, IP/C/M/32, para 136, IP/C/M/21 
para. 165. 


>6 India, IP/C/M/24, para. 81, IP/C/W/195; Brazil, IP/C/M/33, para. 121, IP/C/M/32, para. 128, IP/C/W/228. 
EC, IP/C/W/254. 


18 Brazil, IP/C/M/26, para. 62. 
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- another view has been that the mere fact that the CBD refers to the possibility of 

conflict does not mean that one exists. 14 Moreover, the CBD itself recognizes, in 
its Article 16.2, the need for adequate and effective protection of IPRs. This 
demonstrates that the two instruments are not in conflict. 20 Further, it has been 
said that another reason why it would be difficult to imagine a conflict is that 
Article 22.1 of the CBD states that "provisions of this Convention shall not affect 
the rights and obligations of any Contracting Party deriving from any existing 
international agreement, except where the exercise of those rights and 
obligations would cause serious damage or threat to biological diversity". 21 

II. PATENTABILITY OF GENETIC MATERIALS AND THE CBD 

14 As indicated in the previous section, one view that has been expressed about the relationship 
between the TRIPS Agreement and the CBD is that allowing patents to be granted in respect of 
genetic material is in itself inconsistent with the CBD because they limit access to such genetic 
material and can conflict with the sovereign rights of countries over their genetic resources. 2 ' 

15. It has also been said that problems of consistency with the CBD can arise more particularly 
where Members do not follow closely enough the criteria for patentability laid down in the TRIPS 
Agreement, namely those of novelty, inventive step (or non-obviousness) and industrial applicability 
(or usefulness) and grant over-broad patents. 23 In this regard, concern has been expressed about: 

the granting of patents covering genetic material in its natural state. A concern has 
been expressed that the TRIPS obligation to provide patent protection for micro¬ 
organisms could mean the patenting of a range of genetic materials in their 
natural state. 24 It has been argued that some Members define inventions to 
include discovery of naturally occurring matter and that this has led to patents 
on life forms found in their natural state 25 ; 

the granting of patents in respect of genetic material that has been merely isolated 
from nature and not otherwise modified. In this connection, the view has been 
expressed that for a micro-organism to be patentable in a way that would avoid 


|,J United States, IP/C/M/29, para. 193. 

20 United States, IP/C/M/29, para. 193. 

21 United States, IP/C/W/209. 

33 Kenya, IP/C/W/163. 

23 Brazil, IP/C/W/228. 

24 Kenya, IP/C/M/28, para. 141; Peru, IP/C/M/29, para. 175- 
2rj Kenya, IP/C/M/28, para. 141. 
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conflict with the CBD, it should have undergone some genetic modification at the 
hands of man. 26 

16. In response, it has been said that: 

- the granting of patents on inventions which use genetic resources does not stand in 
the way of the fulfilment of the provisions of the CBD relating to the sovereign 
right of countries over access to genetic resources in their territories and prior 
informed consent as a condition of such access 27 ; 

holding a patent on isolated or modified genetic materials does not amount to 
ownership of genetic materials themselves, nor does it provide property rights 
with regard to the source from which the original material was obtained. 28 A 
patent on an isolated, identified and modified gene provides the patentee only 
with the ability to prevent others from producing, marketing and using the 
modified gene. The source from which the gene was taken would be unaffected 
by the patent 29 ; 

life forms in their natural state would not satisfy the criteria for patentability' in the 
TRIPS Agreement. However, if the subject-matter of a patent has involved 
sufficient human intervention, such as production by means of a technical 
process or isolation or purification, and if the isolated or purified subject is not of 
a previously recognized existence, then it is capable of constituting an 
invention 30 ; 

when the criteria for patentability are properly applied, most problems arising in this 
context would be avoided. 31 Occasions do arise where patents are granted for 
inventions that do not fully meet the tests for patentability set out in the TRIPS 
Agreement, notably because of inadequate information available to the patent- 
examiner. The point has been made that, in such circumstances, the patent 


26 Brazil, IP/C/W/228. 

2 ’ EC, IP/C/W/254, IP/C/M/30, para. 143. 

28 EC, IP/C/W/162; United States, IP/C/W/209, IP/C/M/25, para. 71. 

29 United States, IP/C/W/162. 

30 EC, IP/C/W/254; Japan, IP/C/W/236, IP/C/M/29, para. 151. 

31 Switzerland, IP/C/M/30, para. 164. 



IP/CAV/368 
Page 7 


system provides means by which such patents can be successfully opposed or 
revoked- 52 


17 In response, it has been said that examining the very numerous patent applications and grants 
to check on whether inappropriate patents are being applied for or granted is a burdensome process, 
especially for developing countries. Moreover, legal procedures for seeking revocation of such 
patents are expensive. 3 It has been suggested that one way of reducing such burdens and facilitating 
the invocation of opposition/revocation procedures would be by requiring patent applicants to disclose 
the origin ot any genetic resources used in their inventions. This would facilitate the monitoring by 
source countries of potentially inappropriate patent applications and grants. 34 The discussion that has 
taken place regarding this proposal is more fully set out in Section III below. 

18. Concern has also been expressed that the grant of overly broad patents could impede access 
to and use of genetic resources m a way which gives nse to questions of compatibility with the 
CBD ° A related concern has been expressed about patent rights over genetic resources that 
restrict research by third parties. 36 

19 The summary note on the review of the provisions of Article 27.3(b) provides further details 
of the discussion on the above points. In addition, in the discussions in the TRIPS Council, some 
points similar to those outlined above in relation to genetic resources have also been made in regard to 
traditional knowledge, having regard inter alia to the provisions of the CBD on the traditional 
knowledge of indigenous peoples and local communities. This discussion is set out m the Secretariat 
summary note relating to the protection of traditional knowledge and folklore. 

III. THE TRIPS AGREEMENT AND PRIOR INFORMED CONSENT/BENEFIT 
SHARING 

20 As indicated in Section I of this paper, concern has been expressed that the TRIPS Agreement 
allows the granting of patents for inventions that use genetic material without requiring that the 
provisions of the CBD m relation to pnor informed consent and benefit sharing are respected. It has 
therefore been suggested that the TRIPS Agreement should be amended so as to require, or to enable, 
WTO Members to require that patent applicants disclose, as a condition to patentability: (a) the 
source of any genetic material used in a claimed invention; (b) any related traditional knowledge used 
in the invention; (c) evidence of prior informed consent from the competent authority in the country 
of origin of the genetic material; and (d) evidence of fair and equitable benefit sharing. 37 It has been 
suggested that such provisions could be incorporated into the TRIPS Agreement by amending 
Article 27.3(b) 37 or Article 29. 38 

21 In response, the view has been expressed that such a provision is neither necessary nor 
desirable for implementing the prior informed consent and benefit-sharing provisions of the CBD. 
The point has been made that intellectual property nghts do not aim to regulate the access and use of 


EC, IP/C/W/254; Japan, IP/C/M/29, para. 157; Switzerland, IP/C/W/284; United States, IP/C/W/209. 

" Brazil, IP/C/M/28, para. 135; India, IP/C/M/28, para. 126; Pakistan, IP/C/M/28, para. 157. 

14 Brazil, IP/C/M/33, para. 121, IP/C/M/32, para. 128, IP/C/W/228; India, IP/C/M/29, para. 165, IP/C/W/195. 
Brazil, IP/C/W/228, IP/C/M/29, para. 146; India, IP/C/M/28, para. 126. 

Kenya, IP/C/M/28, para. 141; Mauritius on behalf of the African Group, IP/C/W/206. 
r Brazil, IP/C/W/228, IP/C/M/32, para. 128, IP/C/M/33, para. 121. 

* India, IP/C/W/195, IP/C/M/24, para. 81. 
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genetic resources, to regulate the terms and conditions for bio-prospecting or the commercialization of 
IPR-protected goods and services. 39 It has been said that this could best be done through contracts 
between the authorities competent for granting access to genetic resources and any related traditional 
knowledge and those wishing to make use of such resources and knowledge. In accordance with the 
CBD, countries could incorporate m their national legislation requirements for the conclusion of such 
contracts. It has been suggested that, to be effective, such contracts should spell out in detail the 
terms and conditions under which access and use is granted, including any requirements for joint 
research and development or for the transfer of technology that might result from the use of genetic 
resources and traditional knowledge to which access is to be granted. For instance, those seekirm 
access to genetic resources for research and development could be required to share the benefits of 
any patents that might be granted for inventions developed from those genetic resources, including bv 
providing access to the technology. Questions of jurisdiction of courts and conditions required to be 
included in contracts with third parties licensed to make use of genetic resources or traditional 
knowledge obtained would have to be spelled out. Criminal and/or civil remedies could be provided 
for in the event of a breach of obligations on either side and contracts can be litigated m the specified 
jurisdiction and judgements enforced around the world under international agreements regarding the 
recognition of judgements. 40 

22. It has also been said that such a system would be flexible enough to take into account that the 
economic value of inventions resulting from the exploitation of the biological resource can be highly 
variable and may be largely attributable to the inventive efforts of the inventor and the 
commercialization efforts of the patent owner, not to the biological resource as such. 41 Moreover it 
could also recognize that, where genetic resources can be obtained from a number of sources, the 
party seeking access would be likely to seek the resources from the territory that provides the most 
favourable terms. The system could thus help in finding a balance between the value attributable to 
the genetic resources and that attributable to the efforts of the inventors and developers. 42 

23. It has also been said that the benefit-sharing provisions of the CBD can be implemented 
through governmental fund-granting activities. 43 Attention has been drawn to the financial 
mechanism provided for under Articles 20 and 21 of the CBD. 44 

24. In response, it has been said that reliance on a system of voluntary contracts has a number of 
significant drawbacks from the perspective of developing countries: 

it does not address the situation where bio-prospecting and use of genetic resources 
and traditional knowledge might take place without the authorization of the 
competent authority in the country 7 of origin and therefore without the 
conclusion of any contract. 45 While such actions might be illegal under the law of 
the country of origin, there might be little that could be done under that law once 
the genetic material and traditional knowledge is being used outside that 
jurisdiction. If voluntary contracts w T ere a sufficient means of ensuring respect of 


39 EC, IP/C/W/254. 

40 United States, IP/C/W/257. 

41 Japan, IP/C/M/29, para. 156, IP/C/W/236. 

42 Japan, IP/C/M/29, para. 156, IP/C/W/236; Thailand, IP/C/M/29, para. 174; United States, IP/C/W/257. 

43 Japan, IP/C/W/236. 

44 United States, IP/C/W/257. 

43 Peru, 1P/C/M/35, para. 236, IP/C/M/32, para. 133. 
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the rights of the country or community' of origin of genetic material/traditional 
knowledge, why would a similar logic not also apply in respect of the protection 
ot intellectual property' and specific IP legislation that applies even in the absence 
of contracts not be considered necessary 4 * 3 ; 


it cannot be assumed that the two parties to such a contract would be in a position to 
negotiate it and defend it on equal terms . 47 

25. It has been argued, on the other hand, that the proposed disclosure requirement would have 
the following advantages: 

it would help provide a predictable environment for governments, investors, 
traditional communities and researchers and would lead to more 
biotechnological R&D in developing countries 48 ; 


it would facilitate the conclusion of contracts, such as material transfer agreements 
for the transfer of biological materials and information transfer agreements for 
the transfer of traditional knowledge 44 ; 


several countries have already established such requirements in their national 
legislation as a means of implementing the CBD and there would be legal 
certainty' if the TRIPS Agreement was amended accordingly' 50 ; 


incorporation of such an obligation in the TRIPS Agreement and its enforcement 
through the WTO dispute settlement system would provide a mechanism to help 
ensure compliance with the prior informed consent/benefit rules of the CBD . 51 

26 In response, the following points have been made: 

the additional proposed requirements on patent applicants w r ould be unnecessarily 
burdensome . 52 Indeed, such a system could be a legal and administrative 


4,1 Brazil, IP/C/M/32, para. 128. 

4 'Pakistan, IP/C/M/28, para. 158. 

48 Brazil, IP/C/W/228. 

™ India. IP/C/W/195. 

India, IP/C/M/29, para. 165, IP/C/W/198, IP/C/W/195. 

Brazil. IP/C/W/228; India, IP/C/M/29, para. 160; Mauritius on behalf of the African Group, IP/C/W/206; Norway, 
IP/C/M/35, para. 237, IP/C/W/283. 
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nightmare as origin is not easy to determine. 53 It would result in increasing the 
costs of acquiring patents and be disadvantageous to inventors, including to 
those in developing countries. It could also encourage inventors to keep their 
inventions secret rather than apply for patents 54 ; 


for the above reasons, such a proposal could not be relied upon to ensure benefit 
sharing; 

contracts could include requirements on applicants to disclose the contract in any 
patent application filed that claims an invention developed through the use of the 
genetic resources or traditional knowledge obtained 55 ; 


while it is possible that a few individuals could ignore legal requirements and 
obtain samples of genetic material without entering into an access agreement 
with the appropriate party, in the same way that some individuals counterfeit 
trademarks or pirate copyright works, this does not negate the value of a 
contractual system that would apply to the vast majority of those seeking access. 
Criminal provisions and/or civil remedies can be included in a country's laws in 
order to tackle such cases 56 ; 


- neither the intellectual property system in general nor the TRIPS Agreement in 
particular are the appropriate instruments for regulating access to and use of genetic 
resources, the terms and conditions for bio-prospecting or the commercialization of 
IPR-protected goods and sendees 57 ; 


- the proposed requirement is not consistent with the TRIPS Agreement. Existing 
disclosure rules in Article 29 are directly related to determining whether an invention 
meets the standards of patentability and to disclosing the technology for which patent 
protection is being sought to enable others to reproduce it and learn from it. 58 Such a 
requirement would also be contrary to Article 62.1 of the Agreement which only 


52 Japan, IP/C/M/32, para. 142; Korea, IP/C/M/32, para. 140. 

53 United States, IP/C/W/216, IP/C/W/ 209 ; Norway, IP/C/W/293. 

M United States, IP/C/W/216. 

« Japan, IP/C/M/29, para. 155; Korea, IP/C/M/30, para. 171; Thailand, IP/C/M/29, para. 174; United States, IP/C/M/30, 
para. 177. 

56 United States, IP/CAV/ 257 . 

5’ EC, IP/C/M/32, para. 129, IP/C/W/254 

58 Japan, IP/C/M/29, para. 155; United States, IP/C/M/30, para. 177 . 
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provides for reasonable procedures and formalities". This proposal might also 
conflict with Article 27.1 which provides for non-discrimination in patent availability 
between fields of technology."* 9 Given all this, the proposed requirement would 
modify the balance of rights and obligations found in the TRIPS Agreement, both 
between interested parties and between WTO Members; 


- the proposal goes beyond the CBD itself, in that the CBD leaves it to each country to 
establish its own system for controlling access to genetic resources and benefit 
sharing, without being prescriptive about how this should be done. 60 


27 In response to these points, it has been said that the proposed requirements would not be more 
burdensome than any other under the existing patent application procedure. 61 It has also been said 
that these requirements could be administered by national biodiversity authorities. 62 Moreover they 
could be applied selectively, that is to say only in cases where a Member had reasonable grounds to 
suspect that national biodiversity legislation had been violated by a patent applicant. 63 

28. Another reaction to the proposed disclosure requirement is a readiness to engage m a positive 
manner in a discussion on a stand-alone multilateral system and/or other solutions for disclosing and 
sharing information about the geographical origin of biological material relied upon in patent 
applications without affecting the TRIPS Agreement and whilst preserving the right to create a 
favourable intellectual property environment for biotechnology research. 64 Once such a system or 
solution is m place, attention could then be focused on examining how and to what extent it needed to 
be included in the TRIPS Agreement. It has been stressed that such a system could never on its own 
be a satisfactory guarantee of the sharing of benefits arising from the use of genetic resources and 
should be considered as complementary to the main legal instrument in this respect, i.e. the 
enforcement of a sound and effective national legislation for access, benefit shanng and the protection 
of traditional knowledge 65 

IV.INFORMATION ON NATIONAL LEGISLATION PRACTICES AND 
EXPERIENCES 


29. Four Members have made submissions with regard to their national legislation, practices and 
experiences in the area of access to genetic resources and benefit shanng. These are Australia, India, 
Peru and the United States. 66 


'"’.Japan, IP/C/M/29, para. 155. 

EC, IP/C/W/254; Japan, 1P/C/W/236; Singapore, JOB(00)/7853, IP/C/M/29, para. 166. 
Brazil, IP/C/W/228; India, IP/C/M/29, paras. 165 and 166 ; Thailand, IP/C/M/29, para. 173. 
62 India, 1P/C/W/198, IP/C/M/29, para. 166. 

Brazil, IP/CAV/228, Thailand, IP/C/M/29, para. 173. 

M EC, IP/C/M/35, para. 234, IP/C/M/30, paras. 144 and 146. 
t,r ’ EC, IP/C/M/30, para. 144; Australia, IP/C/W/310. 

** Australia, IP/C/W/310; India, IP/C/W/198; Peru, IP/C/W/296; United States, IP/C/W/341. 
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ANNEX 

documents of the trips council with respect to the review of 

THE PROVISIONS OF ARTICLE 27.3(B), THE RELATIONSHIP BETWEEN 

TRIPS AND 

THE CONVENTION ON BIOLOGICAL DIVERSITY AND THE PROTECTION 
OF TRADITIONAL KNOWLEDGE AND FOLKLORE 


The TRIPS Council held 15 formal meetings during the period January 1999 to March 
2002. The reports on these meetings (IP/C/M/21-35) reflect the work done so far in the 
TRIPS Council pursuant to inter alia the mandated review of the provisions of Article 
27.3(b). The substantive discussions in the TRIPS Council on these issues have been 
recorded in the reports of the meetings held from August 1999 to March 2002 (IP/C/M/24- 
35). 

Other documents that have been made available include: 


Members' submissions relating to specific issues. Over the period December 1998 to 
October 2001, 22 papers have been submitted by Members or groups of 
Members (List B). 

Information on national legislation, practices and experiences submitted by four 
Members; and the responses to the questionnaire on Article 27.3(b) from 
23 Members (List C). 

Information provided on work in intergovernmental organizations (List D). 

Notes by the Secretariat on relevant issues under discussion in the TRIPS Council 
(List E). 
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LIST A - Records of the work of the TRIPS Counc 

il 


t 

IP/C/M/21-35 

Minutes of the TRIPS Council Meetings 

22 January 1999 
22 March 2002 


LIST B - Members’ submissions relating to the agenda items 


2001 


IP/C/W/310 

Communication from Australia: Review of 

Article 27.3(b) 

2 October 2001 

EC 

IP/C/W/254 

Review of the Provisions of Article 27.3(b) of 
the TRIPS Agreement: Communication from 
the European Communities and their Member 
States 

13 June 2001 

Norway 

IP/C/W/293 

Communication from Norway: Review of 
Article 27.3(b) of the TRIPS Agreement: The 
Relationship between the TRIPS Agreement 
and the Convention on Biological Diversity 

29 June 2001 



Communication from Switzerland: Review of 

Article 27.3(b): The View of Switzerland 

15 June 2001 

j United 
^States 

ip/c/w /257 

Communication from the United States - 
Views of the United States on the Relationship 
between the Convention on Biological 

Diversity" and the TRIPS Agreement 

13 June 2001 

2000 

Brazil 

| IP/C/W/228 

J—~--—-— - - 

Review of Article 27.3(b) - Communication 
from Brazil 

u 

24 November 200 

India 

1 

; IP/C/W /195 

| 

jCommunication from India 

12 July 2000 


Communication from India 

12 July 2000 

India j JOB(00)/6091 

Non-paper by India 

5 October 2000 
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Japan 

IP/C/W /236 

Review of the provisions of Article 27.3(b) - 
Japan’s view 

11 December 2000 

Mauritius 

rp/c/w/206 

Communication from Mauritius on behalf of 
the African Group 

20 September 2000 

Singapore 

JOB(00)/7853 

Non-paper by Singapore - Article 27.3(b) 

11 December 2000 

United 

States 

IP/C/W/209 

Review of the Provisions of Article 27.3(b) - 

Further Views of the United States - 

Communication from the United States 

3 October 2000 

1999 

\ndean 

Group 

IP/C/W/165 

Review of the Provisions of Article 27.3(b) - 
Proposal on the Intellectual Property Rights 
Relating to the Traditional Knowledge of Local 
and Indigenous Communities - 
Communication from Bolivia, Colombia, 
Ecuador, Nicaragua and Peru 

3 November 1999 

i 

Canada, EC, 

Japan and 

USA 

IP/C/W/126 

Review of the Provisions of Article 27.3(b) - 
Communication from Canada, the European 
Communities, Japan and the United States 

5 February 1999 


IP/C/W/164 

Review of the Provisions of Article 27.3(b) - 

Communication from Brazil 

29 October 1999 

Cuba. 

Honduras, 

Paraguay 

and 

Venezuela 

IP/C/W/166 

Review of Implementation of the Agreement 
under Article 71.1: Proposal on the 

Intellectual Property Rights of the Traditional 
Knowledge of Local and Indigenous 
Communities 

5 November 1999 

India 

ip/c/w/161 

Review of the Provisions of Article 27.3(b) - 
Communication from India 

3 November 1999 

Kenya 

ip/c/w/163 

Review of the Provisions of Article 27.3(b) - 
Communication from Kenya on behalf of the 
African Group 

8 November 1999 

B 

ip/c/w/167 

Review of the Provisions of Article 27.3(b) - 
Communication from Norway 

3 November 1999 
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United 

IP/C/W /162 

Review of the Provisions of Article 27.3(b) - 

29 October 1999 

States 


Communication from the United States 


1998 

Mexico 

Job No. 6957 

Non-paper from Mexico: Application ot 

Article 27.3(b) 

8 December 1998 


LIST C - Information on national legislation, practices and experiences 

2002 

United 

States 

IP/C/W/341 

Technology transfer practices of the US 
National Cancer Institute's 
departmental therapeutics programme 
- Communication from the United 

States 

25 March 2002 

2001 

Australia 

IP/C/W/310 

Communication from Australia: Review 

of Article 27.3(b) 

2 October 2001 

Czech 

Republic 

IP/C/W /125/Add.8/Supp 
1.1 

Review of the Provisions of Article 

27 . 3 (b) - Information from Members - 
Supplement 

18 September 2001 

■ 

IP/ C / W/125 / Add. 2 0 

Review of the Provisions of Article 

27 . 3 (b) - Information from Members - 
Addendum 

2 July 2001 


IP/C/W/l25/Add.22 

i 

Review of the Provisions of Article 

27 . 3 (b) - Information from Members - 
Addendum 

10 August 2001 

■ 

IP/C/W/ 125/Add. 21 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

10 July 2001 

Peru 

IP/C/W /246 

Communication from Peru: Peru's 
Experience of the Protection of 
Traditional Knowledge and Access to 
Genetic Resources 

14 March 2001 
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2000 

Iceland 

IP/C/W/125/Add.l9 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

j 17 July 2000 

India 

ip/c/w/198 

Protection of Biodiversity and 

Traditional Knowledge - The Indian 
Experience 

14 July 2000 


1999 


Australia 


IP/C/W/125/Add.l3 


Review of the Provisions of Article 
27.3(b) - Information from Members 
[Addendum 


16 March 1999 


Bulgaria 


IP/C/W/125 


Review of the Provisions of Article 
27.3(b) - Information from Members 


3 February 1999 


Canada IP/C/W/125/Add.12 


Review of the Provisions of Article 
127.3(b) - Information from Members 
[Addendum 


12 March 1999 


Czech 


IP/C/W/125/Add. 8 


Review of the Provisions of Article 
27.3(b) - Information from Members 
[Addendum 


16 February 1999 


European 


Communitie 


IP/C/W /125/Add.4 


Review of the Provisions of Article 
27.3(b) - Information from Members 
Addendum 


10 February 1999 


Hungary 


IP/C/W/125/Add.l 


Review of the Provisions of Article 
27.3(b) - Information from Members 
[Addendum 


16 February 1999 


a pan 


IP/C/W/125/Add.7 


Review of the Provisions of Article 
127.3(b) - Information from Members 
Addendum 


12 March 1999 


IP/C/W/125/Add.9 


Review of the Provisions of Article 
27.3(b) - Information from Members 
Addendum 


16 February 1999 
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— 

Morocco 

IP/C / W/125/Add. 14 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

20 April 1999 

New 

Zealand 

IP/C/W/125/Add.2 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

12 February 1999 

Norway 

IP/C / W/125 / Add. 17 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

19 May 1999 


IP/C/W/125/Add. 11 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

12 March 1999 

Romania 

IP/C/W / 125/Add.6 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

16 February 1999 

Slovak 

... 

IP/ C / W/125/Add. 18 

Review of the Provisions of Article 

27.3(b) - Information from Members - 

Addendum 

27 July 1999 


IP/C/W/125/Add.10 

Review of the Provisions of Article 

27.3(b) - Information from Members - 

Addendum 

16 February' 199 

South 

IP/C/W/125/Add 
16/Corr.l 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Corrigendum 

25 May 1999 

South 

IP/C/W/125/Add.l6 

Review of the Provisions of Article 

27.3(b) - Information from Members - 
Addendum 

21 April 1999 

Switzerlan 

a 

IP/C/W/125/Add.l5 

j 

Review of the Provisions of Article 
27.3(b) - Information from Members - 
Addendum 

13 April 1999 

| United 

IP/C/W/i25/Add.5 

Review of the Provisions of Article 
27.3(b) - Information from Members - 
Addendum 

20 April 1999 
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Zambia 


IP/C/W/125/Add.3 


Review of the Provisions of Article 
27.3(b) - Information from Members - 
Addendum 


10 February 1999 
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j LIST D - Information on the work of intergovernmental organizations 

j 2002 

■ 

1 

UPOV 

] 

P/C/W/347/Add.3 ] 

* 

< 

Review of the Provisions of Article 27.3(b) - 
Relationship between the TRIPS Agreement 
ind the Convention on Biological Diversity 
md Protection of Traditional Knowledge and 

folklore 

7 June 2002 

UNCTAD 

LP/C/W/347/Add.2 

Review of the Provisions of Article 27.3(b) - 
Relationship between the TRIPS Agreement 
and the Convention on Biological Diversity 
and Protection of Traditional Knowledge and 

Folklore 

7 June 2002 

CBD 

IP/C/W/347/Add.l 

Review of the Provisions of Article 27.3(b) - 
Relationship between the TRIPS Agreement 
and the Convention on Biological Diversity 
and Protection of Traditional Knowledge and 

folklore 

7 June 2002 

FAO 

IP/C/W/347 

Review of the Provisions of Article 27.3(b) - 
Relationship between the TRIPS Agreement 
and the Convention on Biological Diversity 
and Protection of Traditional Knowledge and 

Folklore 

7 June 2002 

| 2001 

WIPO 

IP/C/W/242 

Statement by the World Intellectual Property 
Organization (WIPO) on intellectual property 7 , 
biodiversity and traditional knowledge 

6 February 7 2001 



2000 


UNCTAD 

IP/C/W/230 

Document prepared by the UNCTAD 
Secretariat for the expert meeting on systems 
and national experiences for protecting 
traditional knowledge, innovations and 
practices which took place from 30 October to 
1 November 2000 in Geneva: Outcome of the 
expert meeting 

14 December 200C 
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Internationa 

1 Bureau of 
WIPO 

IP/C/W /218 

Document prepared by the International 
Bureau of WIPO for the meeting on 
intellectual property and genetic resources, 
which took place on 17 and 18 April 2000 in 
Geneva: Intellectual Property 7 and Genetic 
Resources - An Overview 

18 October 2000 

Internationa 

1 Bureau of 

WIPO 

IP/C/W/217 

Document prepared by the International 
Bureau of WIPO for the round table on 
Intellectual Properly 7 and traditional 
knowledge, which took place on 1 and 2 
November 1999 in Geneva: Protection of 
Traditional Knowledge: A Global Intellectual 
Property 7 Issue 

18 October 2000 

1999 

; 

CBD 

j 

1 

IP/C/W/130/Add.l 

Review of the Provisions of Article 27.3(b) - 
Information from Intergovernmental 
Organizations - Addendum 

16 March 1999 

FAO 

IP/C/W/130/Add.2 

Review of the Provisions of Article 27.3(b) - 
Information from Intergovernmental 
Organizations - Addendum 

12 April 1999 

;upov 

IP/C/W/130 

Review of the Provisions of Article 27.3(b) - 
Information from Intergovernmental 
Organizations 

17 February 7 1999 



LIST E - Notes by the Secretariat 


| 

2001 


■fob No. 2689 

Review of the Provisions of Article 27.3(b): Synoptic 

5 June 2001 

IP/C/W/273 

Tables of Information provided by Members - 


,_ 

Informal Note by the Secretariat 
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2000 

JOB(00)/7517 

The Relationship between the Convention on 
Biological Diversity and the TRIPS Agreement: 
Checklist of Points Made - Note by the Secretariat 

Job no. 2627 

UPOV-WIPO-WTO joint symposium on the 
protection of plant varieties under Article 27.3(b) of 
the TRIPS Agreement: Texts of presentations 


23 November 2000 


7 May 1999 
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Revisiting TRIPS: 

A Developing World Perspective 


R.A. Mashelkar* 


IPR and Third World Concerns 

Twenty first century will be the century of knowledge, indeed the century of 
mind. Innovation is the key for the production as well as processing of knowledge. 
A nation’s ability to convert knowledge into wealth and social good through the 
process of innovation will determine its future. In this context, issues of generation, 
valuation, protection and exploitation of intellectual property (IP) are going to become 
cntically important all around the world. Exponential growth of scientific knowledge, 
increasing demands for new forms of intellectual property protection as well as 
access to IP related information, increasing dominance of the new knowledge 
economy over the old ‘brick & mortar’ economy, complexities linked to IP in 
traditional knowledge, community knowledge and animate objects, will pose a 
challenge in setting the new 21 st century IP agenda. Intellectual property will 
no longer be seen as a distinct or self-contained domain, but rather as an 
important and effective policy instrument that would be relevant to a wide 
range of socio-economic, technological and political concerns. The development 
of skills and competence to manage IPR and leverage its influence will need 
increasing focus; in particular, in the third world. 

An ideal regime of intellectual property rights strikes a balance between 
.private incentives for innovators and the public- interest of maximizing access to 
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the fruits of innovation. This balance is reflected in article 27 of the 1948 
Universal Declaration of Human Rights, which recognizesboth that “Everyone 
has the right to the protection of the moral and material interest resulting from 
any scientific, literacy or artistic production of which he is the author” and that 
"Everyone has the right... to share in scientific advancement and its benefits”. 
The burning question seems to be balancing the interest of the inventor and that 
of the society'm an optimum way. 

Intellectual property rights are being harmonised worldwide. As per the 
obligation under the Trade Related Intellectual Property Systems (TRIPS) 
agreement, developing countries are now implementing national systems of 
intellectual property rights following an agreed set of minimum standards, such 
as twenty years of patent protection; the least developed countries have an 
extra 11 years to do so. One of the third world concerns is that while a fully 
harmonised system of IPR is being advocated, today’s advanced economies 
had refused to grant patents throughout the 19 th and early 20 th centuries. They 
formalized the enforced intellectual property rights gradually as they shifted 
from being net users of intellectual property to bring net producers. Indeed, 
France, Germany and Switzerland, who are leading developed countries today 
completed, what is now standard protection, only m the 1960s and 1970s. 

Further, there is a feeling that without good advice on creating national 
legislation that makes the most of what TRIPS allow, and under pressure to 
introduce legislation beyond that required by TRIPS, many countries have 
legislated themselves into a disadvantageous position. The TRIPS agreement 
entered into force in most developing countries in January 2000; the least 
developed countries have until 2006. With implementation still under way and 
industries still adjusting; little empirical evidence is available on the effects of 
the legislative change. 

The battle today is between those that are not equal, economically and 
institutionally. TRIPS, like other World Trade Organization (WTO) agreements, 
is an agreement on a legal framework. Its implications will be decided by 
resolving disputes. That makes case law and the power of the parties involved 
of great importance. The third world has a clear disadvantage here. 

In the developing world, the impact of TRIPS will vary according to each 
country s economic and technological development. Middle-income countries 
I ike Brazil and Malaysia are likely to benefit from the spur to local innovation. 
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Countries like India and China, which are endowed with a large intellectual 
infrastructure, can gam m the long term by stronger IPR protection. However, 
least developed countries, where formal innovation is minimal, are likely to face 
higher costs without the offsetting benefits. 

TRIPS has important provisions for a fair play in technology transfer from 
which the developing world should benefit. Article 7 of the TRIPS Agreement 
states “the protection and enforcement of intellectual property rights should 
contribute to the promotion of technological innovation and to the transfer and 
dissemination of technology to the mutual advantage of producers and users of 
technological knowledge and in a manner conducive to social and economic 
welfare, and to a balance of rights and obligations.” Furthermore, Article 8.2 
states “appropriate measures, provided they are consistent with the provisions 
of the Agreement, may be needed to prevent the abuse of intellectual property 
rights by right holders or the resort to practices which unreasonably restrain 
trade or adversely affect the international transfer of technology.” 

Facilitating the access of the third world countries to technologies required 
by them constitutes one of the key elements in accelerating the pace of their 
economic and social development. Such access is generally the result of licences 
and technology transfer agreements. The fact of the matter is that the prospective 
technology seekers in developing countries face serious difficulties in their 
commercial dealings with technology holders m the developed countries. These 
difficulties arise for a variety of reasons. Some arise from the imperfections of 
the market for technology. Some are attributed to the relative lack of experience 
and skill of enterprises and institutions in developing countries in concluding 
adequate legal arrangements for the acquisition of technology. Some arise due 
to government practices, both legislative and administrative, m both developed 
and developing countries, which influence the implementation of national policies 
and procedures designed to encourage the flow of technology to, and its 
acquisition by, developing countries. 

There are concrete examples to show that technology transfers to the third 
world have not taken place when they were needed most. The 1990 Montreal 
Protocol on Substances that Deplete the Ozone Layer ran into conflicts over 
commitments to ensure fair and favourable access for developing countries to 
chlorofluorocarbon (CFC) substitutes protected by intellectual property rights. 
The 1992 Convention on Biological Diversity aims to ensure fair and equitable 
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use of genetic resources partly through technology cooperation, but its 
technological provisions have received little attention. The 1994 TRIPS 
agreement calls for technology transfer to the least developed countries, yet 
that provision has scarcely been translated into action. 

The transfer and dissemination needs of the developing countries have to 
be seen from the point of view of the capacity of those in need of accesssing 
the technologies, particularly where the cost of technology may be prohibitive 
due to economies of scale and other reasons. In such cases, in order to implement 
the related provisions of the TRIPS Agreement, commercially viable mechanisms 
will have to be found. 

IPR and Traditional Medicine 

Traditional Medicine (TM) play a crucial role in health-care of serves the health 
needs of a vast majority of people in developing countries. Access to “modem" 
health care services and medicine may be limited in developing countries. TM 
becomes the only affordable treatment available to poor people and in remote 
communities. 

* 

World Health Organisation (WHO) defines traditional medicine as “the 
sum total of all the knowledge and practices, whether explicable or not, 
used in diagnosis, prevention and elimination of physical, mental or social 
imbalance and relying exclusively on practical experience and obsewations 
handed down from generation to generation, whether verbally or in 
writing ”. Health care providers worldwide including major pharmaceutical 
giants are turning to incorporate many of these into their mainstream activities. 
As traditional medicines are largely based on medicinal plants, indigenous to 
these countries, where the system has been in vogue for several centuries, the 
effort is on accessing them either directly or through the use of modem tools of 
breeding and cultivation, including tissue culture, cell culture and transgenic 
technology. IP issues linked to such endeavours remain unresolved. 

The protection of TM under intellectual property rights (IPRs) raises two 
types of issues. First, to what extent it is feasible to protect, existing IPR system. 
Certain aspects of TM may be covered by patents or other IPRs. There have 
also been many proposals to develop sui generis systems of protection. Such 
proposals are based on the logic that if innovators in the “formal” system of 



Revisiting TRIPS 4 Developing World. Perspective • 5 


innovation receive a compensation through IPRs. holders of traditional knowledge 
should be similarly treated. 

World Intellectual Property Organization, (WIPO) has been sensitive to 
these concerns. At a conference held m October 1998, under the aegis of the 
WIPO an agenda for the future of IPR in the field of traditional medicines was 
prepared, which prioritized activities in this area, namely, development of 
standards for the availability, scope and use of IPRs on traditional medicine m 
Asian countries, systematic documentation of traditional medicine for protection 
purposes, regional and mter-regional information exchange and compilation of 
the requisite data bases, etc. This agenda needs to be moved forward. 

The codification of TM varies significantly. A distinction can be made, 
particularly in Asia, between the codified systems of 'traditional medicine’ 
and non-codified medicinal knowledge, which includes “folk”, “tribal” or 
“indigenous” medicine. Thus, in India, folk traditions are handed over orally 
from generation to generation. The “folk” medicine is based on traditional beliefs, 
norms and practices based on centuries old experiences.of trials and errors, 
successes and failures at the household level. These are passed through oral 
tradition and may be called, “people’s health culture”, home remedies or folk 
remedies. TM may be possessed by individuals. In some cases, for instance, 
healers use rituals as part of their traditional healing methods, which often 
allow them to monopolize their knowledge, despite disclosure of the 
phytochemical products or techniques used. The codified tradition consists of 
medical knowledge with sophisticated foundations expressed in thousands of 
manuscripts covering all branches of medicine. Examples are ayurveda, siddha, 
unani and the Tibetan tradition. 


The grant of patents on non-original innovations (particularly those linked 
to traditional medicines), which are based on what is already a part of the 
traditional knowledge of the developing world have been causing a great concern 
to the developing world. It was Council of Scientific and Industrial Research 
(CSIR) that challenged the US patent No. 5,401,5041 which was granted foi 
the wound healing properties of turmeric. The process of re-examination of i 
US patent is well laid. In a landmark judgement, the US Patent Office revoke< 
this patent in 1997, after ascertaining that there was no novelty; the findings b; 
innovators having been known in India for centuries. 
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The Coordinating Body of Indigenous Organisations of the Amazon Basin 
(COICA), which represents more than 400 indigenous tribes in the Amazon 
region, along with others, protested about a wrong patent (US Plant Patent No. 

5, 751 issued on 1986) that was given on a plant species native to the Amazon 
rainforest, called B.caapi and its traditional medicinal uses through an indigenous 
product called 4 Ayahusca’ in 1999. On re-examination, USPTO revoked this 
patent on 3rd November 1999. However, the inventor was able to convince the 
USPTO on 17 th April 2001 the original claims were reconfirmed and the patent 
rights restored to the innovator. 

These two cases were followed by yet another case of revocation May 
2000. The patent granted to W.R. Grace Company and US Department of 
Agriculture on Neem (EPO patent No. 436257) by European Patent Office 
was squashed again on the same grounds that its use was known in India. India 
filed a reexamination request for the patent on Basmati rice lines and grains 
(US Patent No. 5,663,484) granted by the USPTO, and Ricetec Company 
from Texas has decided to withdraw the specific claims challenged by India 
and also some additional claims. 

There is a problem on the grant of such patents linked to the indigenous 
knowledge of the developing world that needs to be addressed jointly by the 
developing and the developed world. We need to understand that there is a 
distinction between the patents that are granted based on modem research and 
patents, which can be categorized as traditional knowledge based patents. A 
recent study by and Indian expert group examined randomly selected 762 US 
patents, which were granted under A61K35/78 and other IPC classes, having a 
dii ect relationship with medicinal plants in terms of their full text. Out of these 
patents, 374 patents were found to be based on traditional knowledge not that 
all of them were wrong. The Governments in the third world as well as members 
of public are rightly concerned about the grant of patents for non-original 
inventions in the traditional knowledge systems of the developing world. At 
international level there is significant level of support for opposing the grant of 
patents on non-original inventions. For example, more than a dozen organizations 
from around the world got together to oppose the EPO Neem patent and the 
entire process took five years. Such a process of opposition is understandably 
expensive and time consuming. 


To mitigate this problem, the Indian Government has taken steps to create 
a Traditional Knowledge Digital Library (TKDL) on traditional medicinal plants 
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and systems, which will also lead to a Traditional Knowledge Resource 
Classification (TKRC). Linking this to internationally accepted International 
Patent Classification (IPC) System will mean building the bridge between the 
knowledge contained in an old Sanskrit Shloka and the computer screen of a 
patent examiner in Washington! This will eliminate the problem of the grant of 
wrong patents since the Indian rights to that knowledge will be known to the 
examiner. In a further action, the examiner has decided to disallow seventeen 
of the twenty claims. 

IPR and Essential Medicines for the Third World 

The consensus statement of Global Health Forum I, February 2000, said, “The 
move to globalize the protection of intellectual property is not politically 
sustainable without, at the same time, making the delivery' of health technology 
more equitable.” On April 23, 2001 the United Nations Commission on Human 
Rights called on governments to ensure the accessibility of pharmaceuticals 
and medical treatments used to treat pandemics such as HIV/AIDS, as well as 
“their affordability for all,” m accordance with international law and international 
agreements. The resolution also calls on governments “to safeguard access to 
such preventive, curative or palliative pharmaceuticals or medical technologies 
from any limitations by third parties.” However, the recent landmark event on 
medicines HIV/AIDS in South Africa has raised new questions in this regard. 

The adoption of the TRIPS Agreement has entailed significant changes for 
the protection of pharmaceutical products and processes. The Agreement not 
only made product patent protection binding to all Member countries (Article 
27.1); it also strengthened, inter alia, process patents (Articles 28 (b) and 34), 
narrowly defined the conditions for establishing exceptions to patent rights 
(Article 30), and limited the possibility of applying especial modalities of 
compulsory licences to pharmaceuticals (e.g. as provided for m Canada until 
1993). 

A key question is whether the TRIPS regime has led to an increase in the 
prices of patented medicines. Although many researchers argue that there is 
no clear relationship between the patents and the prices of medicines, there is 
a strong evidence that average pharmaceutical product prices decline in the 
face of entry by generic substitutes. Competition is important to keep prices 
down. 
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There are a number of options available within TRIPS to ensure affordable 
access. Compulsory licensing, parallel imports and differential pricing between 
developed and developing countries have been suggested as instruments to 
improve access within the broad framework of TRIPS. But it is not clear as to 
the kind of legal instrument that could be used to enforce differential pricing and 
segment markets. It is also not clear as to whether TRIPS regime is compatible 
with national exhaustion or international exhaustion. There is an additional problem 
with differential pricing in those developing countries, which have capacity for 
producing generics. They will slap on anti-dumping duties because of the pressure 
from domestic industry. Under the differential pricing regime, one will have to decide 
as to how to organize competition based on negotiated prices. There is also a fear 
that if one segments markets in pharmaceuticals in this manner, there will have for 
international competition in other sectors. 

Finally 

The industrial property systems were set up centuries ago for inanimate objects 
and that too in formal systems of innovation. The time has come to revisit them. 
The emerging challenge is to look at the systems that will deal with animate 
objects (such as plants and animals) and with informal systems innovation (such 
as those by grass root innovators like farmers, artisans, tribes, fishermen and so 
on). The standard intellectual property systems will certainly not suit such innovators 
and their innovations. We, therefore, need innovation in the intellectual property 
system itself! The issue of whether TRIPS should fundamentally belong to WTO is 
under discussion. Other issues such as the desirability of uniformity of patent term, 
need for new reforms to exclude certain sectors from TRIPS, lowering the minimum 
standards, differential treatment depending the state of economy of a developing 
country, etc. are also under discussion. 

Finally, it is important to recognize that the principal objective of the GATT/ 
WTO system is to promote free trade. This can be done if competitive 
opportunities are provided across the nations on a non-discriminatory basis. 
The TRIPS provisions should be interpreted. In other words, the emphasis should 
be on promotion of competition, and not its restriction. The TRIPS provisions 
have to be interpreted in this context alone, and especially with an aim of laying 
down the foundation of a fair trade system. It is hoped that the third world 
concerns enumerated in this paper will be addressed by a dialogue to create a 
new ‘TRIPS plus’, getting a new meaning of ‘TRIPS plus equity and ethics’. 
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Putitk Health* 

: 

*We recognize that WTO ■ 

. Members with insufficient or 
/ no manufacturing capacities 
/' in the pharmaceutical sector . 1 ^ 
could face difficulties in. 
making effective use of 
•v compulsory licensing under-■ V^ 

■ the TRIPs-Agreement. We 
■, instruct the Council for TRIPs \, 
to find an expeditious solutionyK;- 
lo this problem and to report 
to the General Council before ‘ 
the end of2002/' 

, (Paragraph^ of the Doha 
Declaration on the TRIPs 1 = 
Agreement and Public Health). ■ 

Geographical Indications ; 

"With a view to completing _ ■ 

• the work-started in the 
1 Council for Trade-Related 
Aspects of Intellectual Property 
Rights on the implementation*- 
/ of Article 23.4, we agree to 
negotiate the establishment of..U 
a multilateral system of 
notification and.registration of f 
geographical indications for 
wines and spirits by the Fifth" 

. Session of the Ministerial ■> 
Conference. We note that 
issues related to the extension : 
of the protection of 
geographical indications 
provided for in Article 23 to 
products other than, wines 


and spirits wifi" 
the Council for TRIPs pursuant 
to paragraph 12 of this 
Declaration." 

(Paragraph 18 of the Doha 
Ministerial Declaration) 


Background 

In what many described as an 'historic' 
development, the TRIPs Council — at the 
request of the African Group and 
supported by many developing countnes 
— took up the issue of intellectual 
property nghts and access to medicines 
in June 2001 at a time when the WTO 
was coming under increasing cnticism for 
allegedly impeding developing countries' 
access to medicines. The subsequent 
long and difficult discussions culminated 
in the adoption of the Doha Declaration 
on the TRIPs Agreement and Public 
Health in November 2001 in which 
countries stressed that the TRIPs 
Agreement did not and should not 
prevent Members from taking measures 
to protect public health 

One issue, however, remained unresol¬ 
ved at the Doha meeting, namely how to 
address problems countnes may face in 
making use of compulsory licensing if 
they have insufficient or no pharma¬ 
ceutical manufacturing capacity. Com¬ 
pulsory licensing refers to the practice by 
a government to authorise itself or third 
parties to use the subject matter of a 
patent without the authonsation of the 
nght holder for reasons of public policy 
The perceived need to address this issue 
arose from concerns related to Art. 31(f) 
of the TRIPs Agreement, which requires 
that production under compulsory 
licensing must be pnmanly for the supply 
of the domestic market. 

Another highly contentious issue in the 
TRIPs Council relates to geographical 
indications (GIs). The mandate in this 
context is two-fold: Members are 
currently negotiating the establishment 
of a multilateral system of GIs for wines 
and spints in the special (negotiating) 
sessions of the TRIPs Council, as 
mandated by the Ministerial Declara¬ 
tion. Furthermore, extensive debates 
have taken place in the TRIPs Council 
regarding the possibility of extending 
the higher level of protection for GIs to 
products other than wines and spints, 
with the EU, Switzerland, Bulgaria, India, 
Sri Lanka and several other developing 


countries among the strongest demand- 
eurs for Gl extension. The issue has also 
been raised by developing countries as an 
'outstanding implementation issue'. 

Mandated Deadlines 

• 31 December 2002, Members were 
to conclude negotiations under para. 
6 of the Doha Declaration on TRIPs 
and Public Health. 

• 31 December 2002, the TRIPs Council 
was to report to Trade Negotiations 
Committee for "appropriate action" 
on intellectual property-related imple¬ 
mentation issues. 

• Fifth WTO Ministenal Meeting (IQ- 
14 September, in Cancun, Mexico), 
conclusion of the negotiations on the 
multilateral system of notification/ 
registration of GIs for wines and 
spints; recommendations on non¬ 
violation. 

Current State of Play: 
TRIPs and Public Health 

Despite long and intense negotiations, 
Members could not reach consensus on 
the 'expeditious solution' by the 31 
December 2002 deadline. At the time, 
only the US opposed the adoption of a 
draft Decision — put forward by TRIPs 
Council Chair Ambassador Eduardo 
Perez Motta (Mexico) on 1 6 December 
2002 — arguing that the solution 
should apply only to HIV/AIDS, malaria, 
tuberculosis and other infectious dis¬ 
eases of comparable gravity. 

Two extensions of the deadline failed to 
bridge this gap. The latest setback came 
on 18 February 2003, when delegates at 
the TRIPs Council hardly discussed any 
of the compromise solutions proposed 
by the Chair or Member countries. Such 
proposals included a Chairman's state¬ 
ment that would complement the 16 
December draft, stating, inter alia, that 
Members regarded the solution as 
"essentially designed to address national 
emergencies or other circumstances of 
extreme urgency." European and 
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Doha Mandates 

' 

Non-vialatior^omphrints'* 


"The TRIPS CauntSlnffW. 


. the scope and modalities for ■ ■ 
complaints of the types 
: provided for under ’ 

> subparagraphs 1(b) and 1(c) * • 
^ of Article XXIII of GATT 1994 ^ 

> and make recommendations ' 
to the Fifth Session of the ' 

. Ministerial Conference. It is . 
agreed that; in the - 
meontime, members will hot 
initiate such complaints under* 


. ; Decision on Implementation- • 
‘ related Issues and Concerns) 

• v . 

■;'7 Other Outstanding- 


u ■: i i *' i * (*77® 1 •PTTiTTTr 


instruct tne Louncit tor- 
JiJRlPS, in pursuing its work,. ; 
‘programme including under • 
the review of Article 27.3(b), 

' the review of the \ 

: implementation of the TRIPS' > . 

Agreement under Article 71 :1£4\ 

' and the work foreseen 
pursuant to paragraph 12 of o ; . 
thtSdedaration, to examined -: 
v; mtera&a, the relationships. 


between the TRIPFZt 


,. lV , ....... ,. • •; 

Agreement and the y 

Convention on Biological 
Diversity, the protection of ■ 
traditional knowledge and ' ; 

folklore, and other relevant 
new developments raised byM^S 
members pursuant to- 
. Article 71.1. In undertaking •*' 
this work, the TRIPS Council 
. shall be guided by the 
objectives and principles set 


fftW&iR'jf 7 and 8 of the 
TRIPS Agreement and shall 
take fully into account the 
development dimension." 
(Paragraph 18 of the Doha 
Ministenal Declaration) 


Japanese proposals to involve the World 
Health Organisation (WHO) or other 
experts in deciding which diseases the 
solution would cover were rejected earlier. 
At an informal ministenal meeting held in 
Tokyo in mid-February, Brazil proposed 
shifting the focus from disease coverage 
to eligible importing countries through 
involving the WHO in assessing whether 
countries wishing to use the solution had 
insufficient manufactunng capacity This 
alternative was not brought up at the 
subsequent TRIPs Council session 

Ambassador Perez Motta told Members 
that he was not in a position to propose a 
new solution and would report to the 
General Council on discussions held to 
date. Members remain divided both on 
the content of the solution and on the way 
forward. The General Council is expected 
to provide guidance on whether to: 

• press ahead with the quest for 
consensus prior to the Cancun 
Ministerial, or 

• leave the question for ministers to 
solve in Cancun; or 

• accept the status quo and only return 
to the issue after the Cancun 
Ministenal, when it can be addressed 
independently from the trade-offs 
implicit in the 'single undertaking' 
negotiations launched in Doha. 

Following the breakdown of the talks in 
December 2002, the US announced that 
it would not challenge any WTO Member 
"that breaks WTO rules to export drugs 
produced under compulsory license to a 
country in need " The interim morator¬ 
ium, however, only covers HIV/AIDS, 
malaria, tuberculosis and other infectious 
epidemics, and will not apply to 
developed country Members or high- 
income developing countries (as classified 
by the World Bank). In a separate 
statement, the US pharmaceutical indus¬ 
try backed the US initiative Switzerland 
and Canada Joined the moratorium, 
saying it would remain valid until a 
multilateral solution was found in the 
WTO. The EU has also declared an interim 
moratorium, but has not limited it to 
HiV/AIDS, malaria, tuberculosis and other 
infectious epidemics. 

Disease Coverage 

As called for by developing countries, the 
16 December 2002 draft text refers to 
paragraph 1 of the TRIPs and Health 
Declaration, i e. "public health problems 
afflicting many developing and least- 
developed countries, especially those 
resulting from HIV/AIDS, tuberculosis, 
malana and other epidemics." The draft 
also covers active ingredients used in the 
manufacture of medicines, as well as 
diagnostic kits needed for their use, as 
proposed in particular by the African 
Croup. 


The US rejected the draft on the groun- 
that the disease coverage was too br&r 
In a last-minute attempt to reach a 
the US had suggested the inclusion os 
footnote that would expand its previou s 
proposed list of diseases from thr^ 
(HIV/AIDS, malaria and tuberculosis) to' 
and "other epidemics of comparab': 
gravity and scale", including those that 
might anse in the future. Developing 
countries, however, rejected this proposaf 
arguing that it would restrict the mandat 
given by the Doha Declaration, which 
refers more generally to "measures r 
protect public health" (para. 4), They ab 
opposed a proposal by the EU that the U: 
could make a statement to the effect oft 
proposed footnote, which would then b* 
supported by the TRIPs Council Chair a. 
the framework for implementing t!> 
solution. 

The US position is also supported b, 
Switzerland, one of the largest exporter, 
of pharmaceutical products, which m• 
press statement released subsequent tc 
the breakdown of negotiations echoec 
the preferred US wording, namely the 
"the solution should cover HIV/AIDS 
malaria and tuberculosis as well as othe 
epidemics of comparable gravity" 

Eligibility 

According to the Chair's draft, all lea: 
developed countries would automatical 
be eligible as importers, while all othe 
Members would be eligible following j 
once-off notification to the WTO. fb 
draft text includes a list of countnes - 
i.e. the US, New Zealand, Australia 
Switzerland and EU member states - 
that have signalled their willingness t> 
not use the system The decision alst 
notes that other Members have said that 
if they used the system, "it would be d 
no more than situations of nation, 
emergency or other circumstances c 
extreme urgency " The draft does nc 
elaborate further on these country 
thereby responding to concerns t 
Members from economies tn transits 
and high-income developing countm 
that had objected to the inclusion of an 
categories of countnes that were n 
officially recognised by the WTO. 

Permanent Legal Mechanism 
With respect to the legal mechanism h 
the solution, the draft Decision includes 
moratorium on disputes regarding ar 
measure taken in conformity with tt 
provisions of a possible waiver, Tb 
moratorium would remain in force un 
an amendment to the TRIPs Agreeme 
has been accepted by all Members. Wo 
on the preparation of such *■ 
amendment would start by the end 
2003 with a view to its adoption with 
six months. These dates would be soon 
than the US would prefer, but later th< 
those called for by the EU and the Afrit. 
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countries Some Members raised the 
possibility of leaving open the language 
on a permanent solution, thereby also 
allowing for a consideration of an 
authoritative interpretation of Article 30 
as called for by Brazil Cuba, China, the 
Dominican Republic, Ecuador, India, 
Indonesia, Pakistan, Peru, Sri Lanka, 
Thailand and Venezuela. 

Diversion of Generics 
The EU and Switzerland have been the 
main proponents of strong measures, 
such as packaging or labelling 
requirements, to prevent flow-back of 
genenc medicines into developed country 
markets Developing countries have 
stressed that such measures should not be 
burdensome or delay actions. Some 
developing countries have further argued 
that the TRIPs Agreement already contains 
sufficient safeguards. According to the 
draft legal language, eligible importing 
Members would take "reasonable 
measures within their means, propor¬ 
tionate to their administrative capacities 
and to the nsk of trade diversion" to 
prevent diversion The most recent draft 
includes references to technical and 
financial co-operation by developed 
country Members to those importing 
countries experiencing difficulty in 
implementing these measures 

Members to which products might be 
diverted would need to ensure effective 
legal means to prevent importation. In 
addition, suppliers are required to 
distinguish the products covered by the 
Decision through special packaging 
and/or special colounng/shaping of the 
products themselves, "provided that 
such distinction is feasible and does not 
have a significant impact on price." 

Regional Groupings 
The African Group has proposed that 
'domestic market' in 31(0 should also 
refer to customs unions or free trade 
areas, and that 31(0 should be interp¬ 
reted to mean that up to 49.9 percent of 
production could be exported. While the 
draft Decision allows for the 'domestic 
market' requirement in Article 31 (0 to be 
waived for regional trade agreements, it 
sets out clearly which RTAs these rules 
would apply to, including a requirement 
that at least half of the membership of 
the RTA is made up of least-developed 
countries. 

Technology Transfer 

Developing countries had called for 
technology transfer to form an integral 
part of the paragraph 6 solution. The 
draft Decision "encourages" Members to 
use the system set up by the Decision so 
as to promote technology transfer and 
capacity building in the pharmaceutical 
sector, and to pay special attention to 
these goals in the work of the TRIPs 


Council, including discussions pursuant 
to Article 66.2 TRIPs Agreement 
(technology transfer to least-developed 
countnes) 

Multilateral System for GIs 

Negotiations on a multilateral system of 
notification and registration of GIs for 
wines and spirits are currently underway 
in the special (negotiating) session of the 
TRIPs Council. While Members generally 
agree that the system should not 
increase the level of protection that 
currently exists for covered products, 
they remain divided over whether 
countnes should be obliged to protect 
the terms in the multilateral system — as 
advocated by the EU and others — or 
whether it should be left to each country 
to decide — as favoured by Australia, 
Canada, Japan and the US, who envisage 
the multilateral system functioning 
essentially as a database. Similar divisions 
are also apparent with regard to 
participation in the system. That is. 
Members disagree over whether the 
'voluntary' nature of the system should 
only mean that the notification and 
registration of CIs was voluntary, or 
whether the protection of registered 
terms should also be voluntary. 

Implementation Issues 

Non-violation complaints (pursuant to 
the Implementation Decision): According 
to the Decision on Implementation- 
related Issues and Concerns, Members 
agreed to not initiate non-violation 
complaints for two years, while 
instructing the TRIPS Council to continue 
its examination of the scope and 
modalities for such complaints (para 
1 1) Non-violation complaints are legal 
actions created under the GATT 1947 
(which still exist under GATT 1994) that 
allow Members to bring a dispute to the 
WTO, based on loss of an expected 
benefit caused by another Member's 
actions — even if no WTO agreement or 
commitment has actually been violated 
In the field of intellectual property rights, 
the potential application of this type of 
legal action has been controversial due 
to concerns that it might enhance the 
possibility of applying bilateral pressure. 

The TRIPs Council has been mandated by 
the TRIPs Agreement itself to examine the 
scope and modalities of these complaints 
and submit its recommendations to the 
Ministenal Conference for approval five 
years after entry into force of the 
Agreement, which would have been the 
Conference in Doha. Members, however, 
failed to meet this deadline and 
discussions since then have not led to a 
narrowing of differences. All WTO 
Members with the exception of the US 
consider that non-violation complaints 
should not be applicable to the TRIPs 


Agreement. In this context, various devel¬ 
oping countries, including Argentina, 
Bolivia, Brazil, Colombia, Cuba, Ecuador, 
Egypt, India, Kenya, Malaysia, Pakistan, 
Peru, Sri Lanka and Venezuela (IP/C/W/ 
385), put forward a proposal by which 
the TRIPS Council would recommend to 
the 5th Ministenal Conference that the 
violations of the type identified in Article 
XXIILI (b) and (c) of the GATT 1994 (non¬ 
violation complaints) be determined 
inapplicable to the TRIPs Agreement. 

Outstanding Implementation 
Issues 

Additional protection for geographical 
indications (tiret 87): In the Compilation of 
Outstanding Implementation Issues 
Raised by Members, developing countries 
had called for the high Gl protection 
enjoyed by wines and spirits to be 
extended to other products. The 
Ministenal Declaration instructs Members 
to address this issue in the TRIPs Council 
pursuant to Article 12 of the Ministerial 
Declaration. 

Geographical indications identify a good as 
originating in the terntory of a member 
country or a specific region within it, where a 
given quality, reputation or other 
characteristic of the good is essentially 
attributable to its geographical origin. 
Champagne, to take a famous example, 
properly comes only from the Champagne 
region in France 

The discussion on Gl extension has taken 
up a significant part of the regular TRIPs 
Council sessions. Switzerland on behalf of 
20 developing, developed and transition 
economy countnes has proposed that the 
additional protection should apply to all 
CIs and that the multilateral register to be 
established should include GIs for all 
products (IP/C/W/353). These countries 
believe GIs can be used to promote the 
export of valuable products and prevent 
misappropnation. They also consider it a 
matter of fairness that such additional 
protection not be limited to alcoholic 
beverages. Those who oppose additional 
protection are mainly from the Americas 
plus Australia and New Zealand, all of 
which are bulk exporters of agncultural 
products. 

As a result of the deep divisions among 
Members on whether to begin negot¬ 
iations on Gl extensions, the TRIPs Council 
did not submit a report to the TNC on 
'appropnate action' as mandated under 
paragraph 12. The deadlock is unlikely to 
be broken in the TRIPs Council but would 
require some bargaining in the agriculture 
negotiations. Indeed, several countnes, 
including the EU, Switzerland and 
Bulgaria, have explicitly linked the Cl 
discussions to the agriculture negotiations 
in both the TRIPs Council and the 
Committee on Agriculture. 
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Biodiversity, traditional knowledge and 
TRIPs 27.3(b) (tirets 88 and 95): The 
Doha Ministerial Declaration instructs the 
TRIPs Council to examine, inter aha, "the 
relationship between the TRIPS Agree¬ 
ment and the Convention on Biological 
Diversity, the protection of traditional 
knowledge and folklore, and other 
relevant new developments raised by 
Members pursuant to (the review of the 
Agreement mandated in) Article 71 .l" 1 
in the context of its work programme 
"including under the review of Article 
27.3(b),- 2 the review of the implemen¬ 
tation of the TRIPS Agreement under 
Article 71.1 and the work foreseen 
pursuant to paragraph 12 of this 
Declaration." 

In this context, the Council received a 
submission from a group of developing 
countnes, including Brazil, China, Cuba, 
the Dominican Republic, Ecuador, India, 
Pakistan, Thailand, Venezuela, Zambia 
and Zimbabwe (IP/C/W/356). The 
submission stressed the need to modify 
the TRIPs Agreement, arguing that it 
contained no provisions to prevent 
btopiracy (illegal access and use) or 
ensure pnor informed consent and the 
fair and equitable sharing of benefits. To 
this end, the group proposed several 
conditions for acquiring patent nghts 
related to biological materials or 
traditional knowledge (TK), including 
requirements for patent applicants to 
disclose the source of origin of the 
biological resource and associated TK; 
and evidence of pnor informed consent 
and benefit-shanng. 

Most developed countnes, including the 
E(J, the US and japan, generally resist 
amendments to the TRIPs Agreement, 


arguing that there is no conflict between 
it and the Convention of Biological 
Diversity. The US, in particular, has so far 
strongly opposed the inclusion of 
disclosure requirements in patent 
applications, maintaining that they 
would be incompatible with the TRIPs 
Agreement since they would add 
another substantive condition on 
patentability beyond those already 
provided. In a recent submission, the EU 
has signalled its willingness to discuss the 
inclusion of disclosure requirements in 
patent applications, but stressed that 
such requirements should not constitute 
an additional formal or substantial 
patentability cntenon. 

Other Outstanding 
Implementation Concerns 

Tiret 91: The period given for 
implementation of the provisions of 
Article 27.3(b) shall he five years from 
the date the review is completed. 

Tiret 93. The transitional period [before 
the implementation of the TRIPs 
agreement is required] for developing 
countnes provided for in Article 65.2 
shall be extended; the General Council 
agrees that the transition period for LDCs 
shall be extended so long as they retain 
the status of an LDC. 

Tiret 94. Articles 7 and 8 of the TRIPS 
Agreement to be operationalised by 
providing for transfer of technology on 
fair and mutually advantageous terms. 

None of these issues have so far been 
explicitly addressed and/or resolved. 

For further details, see Doha Round Briefing 
No. I on Implementation-related Issues 
and Concerns 


Endnotes 

1 TRIPs Article 71 1 mandate7thrihTfte~ 
Council review the implementation 0 t 
Agreement five years after ,ts entry1"!. 
and at two year intervals thereafter in, 

modifications are necessary ’ 

2 TRIPs Article 27 3(b) allows Members wit- 

certain provisos, to exclude plants and 


Documents submitted to the 
TRIPs Council can be found at 
http://-docsonline 
wto.org, using the document 
symbol IP/C/W*. 

The TRIPs Council Chair's 
proposed draft decision of 16 
December is available at 
http://www.ictsd.org/ministerial 
/cancun/docs/TRIPs_para6J 6- 
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G_ _fL Biologica l Diversity Act (2002) A. 

Biodi ve rsity Rights Legisla tion oyervieyy 

NOTE: BRLs on the GRAIN website have had minimal 
formatting. To view the legislation with improved formatting 
please use the external link, MS Word or PDF 

NOTE: changes from the Bill (2000) are shown in purple 

As passed by the Lok Sabha on 2 nd December, 2002 

And by Rajya Sabha on 

11^ 5 December 2002 

Bill No. 93-C of 2000 

THE BIOLOGICAL DIVERSITY ACT 2002 

ARRANGEMENT OF CLAUSES 


Biodiver 

Legislati 


J Afric 
Midd 

□ Asia 

G Latin 
Carib 


r. j Paten 
TT! Plan t 


r. 


TRIP 

bilate 

multi 

agree 

Acce 

shari 


j'TTl Biodi 

i^llradi. 

1 — 1 Kno 



[T| Miff 

— peopl 


Farm 


CHAPTER 1 
PRELIMINARY 


CLAUSES 

1. Short title, extent and commencement. 

2. Definitions. 


CHAPTER II 

REGULATION OF BIOLOGICAL DIVERSITY 


□ BRL fi¬ 
lm BRL ov 

BRL sug 

Comment 
links or s 

| BRL: 


0 


Search 


file://D:\paid\Indian Policy Iss.AGRAIN BRL India Biological Diversity Act 2002.ht 04/06/2003 



GRAIN | BRL | India | Biological Diversity Act 2002 

3. Certain persons not to undertake Biodiversity related 
activities without approval of National Biodiversity 
Authority. 

4. Result of research not to be transferred to certain 
persons without approval of National Biodiversity 
Authority. 

5 . Section 3 and 4 not to apply to certain collaborative 
research projects. 

6. Application for intellectual property rights not to be 
made without approval of National Biodiversity 
Authority. 

7. Prior intimation to State Biodiversity Board for 
obtaining biological resource for certain purposes. 


CHAPTER Ill 

NATIONAL BIODIVERSITY AUTHORITY 


8. Establishment of National Biodiversity Authority. 

9. Conditions of service of Chairperson and Members. 

10. Chairperson to be Chief Executive of National 
Biodiversity Authority. 

11. Removal of Members. 

12. Meetings of National Biodiversity Authority. 

13. Committees of National Biodiversity Authority. 

^4- Officers and employees of National Biodiversity 
Authority. 


15. Authentication of orders and decisions of National 
Biodiversity Authority. 

16. Delegation of powers. 

Expenses of National Biodiversity Authority to be 
defrayed out of the Consolidated Fund of India. 


XX JUL X V 




FUNCTIONS OF POWERS OF THE NATIONAL 
BIODIVERSITY AUTHORITY 


Pa ge 2 of 


S] 
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18. Functions of National Biodiversity Authority. 

CHAPTER V 

APPROVAL BY THE NATIONAL BIODIVERSITY 
AUTHORITY 

19. Approval by National Biodiversity Authority for 
undertaking certain activities. 

20. Transfer of biological resource or knowledge. 

20. Determination of equitable benefits sharing by National 
Biodiversity Authority. 

CHAPTER VI 

STATE BIODIVERSITY BOARD 

22. Establishment of State Biodiversity 

23. Functions of State Biodiversity Board 

24. Power of State Biodiversity Board to restrict certain 
activities violating the objectives of conservation, etc. 

25. Provisions of sections 9 to 17 to apply with 
modifications to State Biodiversity Board. 

CHAPTER VII 

FINANCE, ACCOUNTS AND AUDIT OF NATIONAL 
BIODIVERSITY AUTHORITY 

26. National Biodiversity Fund. 

27. Application of National Biodiversity Fund. 

28. Annual report of National Biodiversity Authority. 

29. Budget, accounts and audit. 
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30. Annual report to be laid before Parliament 


CHAPTER VIII 

FINANCE, ACCOUNTS AND AUDIT OF STATE 
BIODIVERSITY BOARD 


31. Grant of money by State Government to Biodiversity 
Board 

32. State Biodiversity Fund 

33. Annual report of State Biodiversity Board. 

34. Audit of accounts of State Biodiversity Board. 

35. Annual report of State Biodiversity Board to be laid 
before State Legislature. 

CHAPTER IX 

DUTIES OF THE CENTRAL AND THE STATE 
GOVERNMENTS 

36. Central Government to develop National strategies, 
plans etc., for conservation, etc., of biological diversity. 

37. Biodiversity Heritage sites. 

38. Power of Central Government to notify threatened 
species. 

39. Power of Central Government to designate repositories. 

40 Power of Central Government to exempt certain 

biological resources. 


CHAPTER X 

BIODIVERSITY MANAGEMENT COMMITTEES 
41 • Constitution of Biodiversity Management Committees. 
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CHAPTER XI 

LOCAL BIODIVERSITY FUND 


42. Grants to Local Biodiversity Fund. 

43. Constitution of Local Biodiversity Fund. 

44. Application of Local Biodiversity Fund. 

45. Annual report of Biodiversity Management 
Committees. 

46. Audit of Accounts of Biodiversity Management 
Committees. 

47. Annual report of Biodiversity Management Committee 
to be laid before State Legislature. 

CHAPTER XII 
MISCELLANEOUS 

48. The National Biodiversity Authority to be bound by the 
directions given by Central Government. 

49. Power of State Government to give directions. 

50. Settlement of disputes between State Biodiversity 
Boards. 

51. Members, officers, etc., of National Biodiversity 
Authority and State Biodiversity Board deemed to be 
public servants. 

52. Appeals 

53. Execution of determination or order 

54. Protection of action taken in good faith. 

55. Penalties. 

56. Penalty for contravention of directions or orders of 
Central Government, State Government, National 
Biodiversity Authority and State Biodiversity Boards. 

57. Offences by companies. 

58. Offences to be cognizable and non-bailable. 
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59. Act to have effect in addition to other Acts. 

60. Power of Central Government to give directions to 
State Government. 

61. Cognizance of offences. 

62. Power of Central Government to make rules. 

63. Power of State Government to make rules. 

64. Power to make regulations. 

65. Power to remove difficulties. 


BilLNo. 93 of 2000 

THE BIOLOGICAL DIVERSITY BILL, 2002 

A 

BILL 


to provide for conservation of Biological Diversity, sustainable 
use of its components and equitable sharing of the benefits 
arising out of the use of biological resources and for matters 
connected therewith or incidental thereto. 


WHEREAS India is rich in biological diversity and 
associated traditional and contemporary knowledge system 
relating thereto; 


AND WHEREAS India is a party to the United Nations 
Convention on Biological Diversity signed at Rio de Janeiro on 
the 5 th day of June, 1992; 


ANDWHEREAS *he sa ^ C° nv ention came into force on 
the 29th December, 1993; 


AND WHEREAS the said Convention reaffirms the 


^ a ge 6 of 
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sovereign rights of the States over their biological resources; 


AND WHEREAS the said Convention has the main 
objective of conservation of biological diversity, sustainable 
use of its components and fair and equitable sharing of the 
benefits arising out of utilisation of genetic resources; 


AND WHEREAS it is considered necessary to provide for 
conservation, sustainable utilisation and equitable sharing of 
benefits arising out of utilisation of genetic resources and also 
to give effect to the said Convention; 


BE it enacted by Parliament in the Fifty-third Year of the 
Republic of India as follows:- 


PRELIMINARY 


Short Title, extent and commencement 

1. (1) This Act may be called the Biological Diversity Act, 

2002 . 


(2) It extends to the whole of India. 


(3) It shall come into force on such date as the Central 
Government may, by notification in the Official Gazette, 
appoint: 


Provided that different dates may be appointed for 
different provisions of this Act and any reference in any such 
provision to the commencement of this Act shall be construed 
as a reference to the coming into force of that provision. 


Definitions 

2. In this Act, unless the context otherwise requires,- 

(a) "benefit darners" means the conservers of 
biological resources, their by-products, creators and holders of 
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knowledge and information relating to the use of such 
biological resources, innovations and practices associated with 
such use and.application; 


(b) "biological diversity" means the variability among 
living organisms from all sources and the ecological complexes 
of which they are part and includes diversity within species or 
between species and of ecosystems; 


(c) "biological resources" means plants, animals and 
micro-organisms or parts thereof, their genetic material and by¬ 
products (excluding value added products) with actual or 
potential use or value but does not include human genetic 
material; 


(d) "bio-survey and bio-utilisation" means survey or 
collection of species, subspecies, genes, components and 
extracts of biological resource for any purpose and includes 
characterisation, inventorisation and bioassay; 


(e) "Chairperson" means the Chairperson of the 
National Biodiversity Authority or, as the case may be, of the 
State Biodiversity Board; 


(0 “commercial utilisation" means end uses of 
biological resources for commercial utilisation such as drugs, 
industrial enzymes, food flavours, fragrance, cosmetics, 
emulsiliers. oleoresins, colours, extracts and genes used for 
improving crops and livestock through genetic mter\ ention. but 
does not include conventional breeding or traditional practices 
in use in any agriculture, horticulture, poultry, diary farming, 
animal husbandry or bee keeping; 


(g) "lair and equitable benefit sharing" means sharing 
of benefits as determined by the National Biodiversity 
Authority under section 21; 


(h) “local bodies" means Panchayats and 
Municipalities, by whatever name called, 

within the meaning of clause (1) of article 243B and clause (1) 
of article 243Q of the Constitution and in the absence of any 
Panchayats or Municipalities, institutions of self-government 
constituted under any Central Act or State Act; 
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(i) "member" means member of the National 
Biodiversity Authority or a State Biodiversity Board and 
includes the Chairperson; 


(j) "National Biodiversity Authority" means the 
National Biodiversity Authority established under section 8; 


(k) "prescribed" means prescribed by rules made under 
this Act; 


(1) "regulations" means regulations made under this 

Act; 


(m) “research" means study or systematic investigation 
of any biological resource or technological application, that 
uses biological systems, living, organisms or derivatives 
thereof to make or modify products or processes for any use. 


(n) "State Biodiversity Board" means the State 
Biodiversity Board established under section 22; 


(o) "sustainable use" means the use of components of 
biological diversity in such manner and at such rate that does 
not lead to the long-term decline of the biological diversity 
thereby maintaining its potential to meet the needs and 
aspirations of present and future generations. 


(p) “value added products” means products which 
may contain portions or extracts of plants and animals in 
unrecognisable and physically inseparable form. 


CHAPTER II 

REGULATION OF BIOLOGICAL DIVERSITY 


Certain persons not to undertake Biodiversity related activities 
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without prior approval of National Biodiversity Authority. 

3. (1) No person referred to in sub-section (2) shall 

without previous approval of the National Biodiversity 
Authority obtain any biological resource occurring in India or 
knowledge associated thereto for research or for commercial 
utilisation or for bio-survey and bio-utilisation. 

(2) The persons who shall be required to take the 
approval of the National Biodiversity Authority under sub¬ 
section (1) are the following, namely:- 

(a) a person who is not a citizen of India; 

(b) a citizen of India, who is a non-resident as 
defined in clause (30) of 

section 2 of the Income-tax Act, 1961; 

(c) a body corporate, association or organisation- 

(i) not incorporated or registered in India; or 

(ii) incorporated or registered in India under 
any law for the time being in force which 
has any non-Indian participation in its 
share capital or management. 


Results of research not to be transferred to certain persons 
without approval of National Biodiversity Authority . 

4. No person shall without the previous approval of the 
National Biodiversity Authority, transfer the results of any 
research relating to any biological resources occurring or 
obtained from India for monetary consideration or otherwise to 
any person who is not a citizen of India or a body corporate or 
organisation which is not registered or incorporated in India or 
which has any non-Indian participation in its share capital or 
management. 


Explanation.— For the purposes of this section, "transfer" does 
not include publication of research papers or dissemination of 
knowledge in any seminar or workshop, if such publication is 
as per the guidelines issued by the Central Government. 


Sections 3 and 4 not to apply to certain collaborative research 
projects. 

5. (1) The provisions of sections 3 and 4 shall not apply to 

collaborative research, projects involving transfer or exchange 
of biological resources or information relating thereto between 
institutions, including Government sponsored institutions of 
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India, and such institutions in other countries, if such 
collaborative research projects satisfy the conditions specified 
in sub-section (3). 


(2) All collaborative research projects, other than those 
referred to in sub-section (1) which are based on agreements 
concluded before the commencement of this Act and in force 
shall, to the extent the provisions of agreement are inconsistent 
with the provisions of this Act or any guidelines issued under 
clause (a) of sub-section (3), be void. 


(3) For the purposes of sub-section (1) collaborative 
research projects shall,- 

(a) conform to the policy guidelines issued by the 
Central Government in this behalf; 

(b) be approved by the Central Government. 


Application for intellectual property rights not to be made 
without approval of National Biodiversity Authority. 

6. (1) No person shall apply for any intellectual property 

right by whatever name called in or outside India for any 
invention based on any research or information on a biological 
resource obtained from India without obtaining the previous 
approval of the National Biodiversity Authority before making 
such application: 


Provided that if a person applies for a patent, permission of the 
National Biodiversity Authority may be obtained after the 
acceptance of the patent but before the sealing of the patent by 
the patent authority concerned. 


Prov ided further that the National Biodiversity Authority shall 
dispose of the application for permission made to it within a 
period of ninety days from the date of receipt thereof. 


(2) The National Biodiversity Authority may, while 
granting the approval under this section, impose benefit sharing 
fee or royalty or both or impose conditions including the 
sharing of financial benefits arising out of the commercial 
utilisation of such rights. 
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(3) The provisions of this section shall not apply to any 
person making an application for any rights under any law 
relating to protection of plant varieties enacted by Parliament. 


(4) Where any right is granted under law referred to m 
sub-section (3), the concerned authority granting such right 
shall endorse a copy of such document granting the right to the 
National Biodiversity Authority. 


Prior Intimation to State Biodiversity Board before obtaining 
biological resource for certain purposes. 

7. No person who is a citizen of India or a body corporate, 
association or organisation which is registered in India shall 
obtain any biological resource for commercial utilisation or 
bio-survey and bio-utilisation except after giving prior 
intimation to the State Biodiversity Board concerned: 


Provided that the provisions of this section shall not 
apply to the local people and communities of the area, 
including growers and cultivators of biodiversity, and vaids an 
and hakims, who have been practising indigenous medicine. 


CHAPTER III 

NATIONAL BIODIVERSITY AUTHORITY 


Establishment of National Biodiversity Authority. 

8. (1) With effect from such date as the Central 

Government may, by notification in the Official Gazette, 
appoint, there shall be established for the purposes of this Act, 
a body to be called the National Biodiversity Authonty. 


(2) The National Biodiversity Authority shall be a body 
corporate by the name aforesaid, having perpetual succession 
and a common seal, with power to acquire, hold and dispose of 
property, both movable and immovable, and to contract, and 
shall by the said name sue and be sued. 


(3) The head office of the National Biodiversity 
Authority shall be at Chennai and the National Biodiversity 
Authority may, with the previous approval of the Central 
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Government, establish offices at other places in India. 


(4) The National Biodiversity Authority shall consist of 
the following Members, 

namely: 


(a) a Chairperson, who shall he an eminent person 
having adequate knowledge and experience in the 
conservation and sustainable use of biological diversity 
and in matters relating to equitable sharing of benefits, 
to be appointed by the Central Government; 


(b) three members ex officio to be appointed by the 
Central Government, one representing the Ministry of 
Tribal Affairs and two representing the Ministry of 
Environment and Forests of whom one shall be the 
Additional Inspector General of Forests or the Inspector 
General of Forests; 


(c) seven members ex officio to be appointed by the 
Central Government to represent respectively the 
Ministries of the Central Government dealing with- 

(i) Agricultural Research and Education; 

(ii) Biotechnology; 

(iii) Ocean Development., 

(iv) Agriculture and Cooperation; 

(v) Indian Systems of Medicine and 
Homoeopathy; 

(vi) Science and Technology; 

(vii) Scientific and Industrial Research; 


(d) five non-official members to be appointed from 
amongst specialists and scientists having special 
knowledge of, or experience in, matters relating to 
conservation of biological diversity, sustainable use of 
biological resources and equitable sharing of benefits 
arising out of the use of biological resources, 
representatives of industry, conservers, creators and 
knowledge holders of biological resources. 
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Conditions of service of Chairperson and Members. 

9. The term of office and conditions of service of the 
Chairperson and the other members other than ex offici 
members shall be such as may be prescribed by the Central 
Government. 


Chairperson to be Chief Executive of National Biodiversity 
Authority. 

10, The Chairperson shall be the Chief Executive of the 
National Biodiversity Authority and shall exercise such powers 
and perform such duties, as may be prescribed. 


Removal of members 

11. The Central Government may remove from the 
National Biodiversity Authority any member who, in its 
opinion has,- 

(a) been adjudged as an insolvent; or 

(b) been convicted of an offence which involves moral 

turpitude; or 

(c) become physically or mentally incapable of acting 

as a member; or 

(d) so abused his position as to render his continuance 

in office detrimental to the public interest; or 

(e) acquired such financial or other interest as is likely 

to affect prejudicially his functions as a 
member. 


Meetings of National Biodiversity Authority. 

12. (1) The National Biodiversity Authority shall meet at 

such time and place and shall observe such rules of procedure 
in regard to the transaction of business at its meetings 
(including the quorum at its meetings) as may be prescribed. 


. (2) The Chairperson of the National Biodiversity 
Authority shall preside at the meetings of the National 
Biodiversity Authority. 


(3) If for any reason the Chairperson is unable to attend 
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any meeting of the National Biodiversity Authority, any 
member of the National Biodiversity Authority chosen by the 
members present at the meeting shall preside at the meeting. 


(4) All questions which come before any meeting of the 
National Biodiversity Authority shall be decided by a majority 
of the votes of the members present and voting and in the event 
of equality of votes, the Chairperson or, in his absence, the 
person presiding, shall have and exercise a second or casting 
vote. 


(5) Every member who is in any way, whether directly, 
indirectly or personally, concerned or interested in a matter to 
be decided at the meeting shall disclose the nature of his 
concern or interest and after such disclosure, the member 
concerned or interested shall not attend that meeting. 


(6) No act or proceeding of the National Biodiversity 
Authority shall be invalidated merely by reason of- 

(a) any vacancy in, or any defect in the constitution of 
the National Biodiversity Authority; or 

(b) any defect in the appointment of a person acting as a 
member; or 

(c) any irregularity in the procedure of the National 
Biodiversity Authority not affecting the merits of the 
case. 


Committees of National Biodiversity Authority'. 

13. (1) Re National Biodiversity Authority may constitute a 

committee to deal with 

agro-biodiversity. 


Explanation.--Box the purposes of this sub-section agro- 
biodiversity" means biological diversity of agriculture related 
species and their wild relatives. 


(2) Without prejudice to the provisions of sub-section 
(1), the National Biodiversity Authority may constitute such 
number of committees as it deems fit for the efficient discharge 
of its duties and performance of its functions under this Act. 
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(3) A committee constituted under this section, shall 
co-opt such number of persons, who are not members of the 
National Biodiversity Authority, as it may think fit and the 
persons so co-opted shall have the right to attend the meetings 
of the committee and take part in its proceedings but shall not 
have the right to vote. 


(4) The persons appointed as members of the committee 
under sub-section (2) shall be entitled to receive such 
allowances or fees for attending the meetings of the committee 
as may be fixed by the Central Government. 


Officers and employees of National Biodiversity Authority. 

14. (1) The National Biodiversity Authority may appoint 

such officers and other employees as it considers necessary for 
the efficient discharge of its functions under this Act. 


(2) The terms and conditions of service of such officers 
and other employees of the National Biodiversity Authority 
shall be such as may be specified by regulations. 


Authentication of orders and decisions of National Biodiversity 
Authority\ 

l 5 ' u AI1 orders and decisions of the National Biodiversity 
Authority shall be authenticated by the signature of the 
Chairperson or any other member authorised by the National 
Biodiversity Authority in this behalf and all other instruments 
executed by the National Biodiversity Authority shall be 
authenticated by the signature of an officer of the National 
Biodiversity Authority authorised by it in this behalf. 


Delegation of powers. 

16. The National Biodiversity Authority may, by general or 

N^Hn^ 1 ?n er f Wntmg ; dele § ate t0 an y member, officer of the 
_ i iversity Authority or any other person subject to 

suhcondmons.fany,^ may he specified in the order, such 
tt . P owers and functions under the Act (except the power to 

rep | a ,f SP n “ nder Section 50 and the P°wer to make 
regulations under section 62) as it may deem necessary. 


Expenses of National Biodiversity Authority to be defrayed out 
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of the Consolidated Fund of India. 

17. The salaries and allowances payable to the members 
and the administrative expenses of the National Biodiversity 
Authority including salaries, allowances and pension payable 
to, or in respect of the officers and other employees of the 
National Biodiversity Authority shall be defrayed out of the 
Consolidated Fund of India. 


CHAPTER IV 

FUNCTIONS AND POWERS OF THE NANONAL 
BIODIVERSITY AUTHORITY 


Functions of National Biodiversity Authority. 

18. (I) It shall be the duty of the National Biodiversity 

Authority to regulate activities referred to in sections 3,4 and 6 
and by regulations issue guidelines for access to and equitable 
benefit sharing. 


(2) The National Biodiversity Authority may grant 
approval for undertaking any activity referred to in sections 3, 
4 and 6. 


(3) The National Biodiversity Authority may- 

(a) advise the Central Government on matters relating 
to the conservation of biodiversity, sustainable use of 
its components and equitable sharing of benefits arising 
out of the utilisation of biological resources; 

(b) advise the State Governments in the selection of 
areas of biodiversity importance to be notified under 
sub-section (1) of Section 37 as heritage sites and 
measures for the management of such heritage sites; 

(c) perform such other functions as may be necessary to 
carry out the provisions of this Act. 


(4) The National Biodiversity Authority may, on behalf of 
the Central Government take any measures necessary to oppose 
the grant of intellectual property rights in any country outside 
India on any biological resource obtained from India or 
knowledge associated with such biological resource which is 
derived from India. 
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CHAPTER V 

APPROVALS BY THE NATIONAL BIODIVERSITY 
AUTHORITY 


Approval by National Biodiversity Authority for undertaking 
certain activities. 

19. (1) Any person referred to in sub-section (2) of section 

3 who intends to obtain any biological resource occurring in 
India or knowledge associated thereto for research or for 
commercial utilisation or for bio-survey and bio-utilisation or 
transfer the results of any research relating to biological 
resources occurring in, or obtained from, India, shall make 
application in such form and payment of such fees as may be 
prescribed, to the National Biodiversity Authority. 


(2) Any person who intends to apply for a patent or any 
other form of intellectual property protection whether in India 
or outside India may make an application in such form and in- 
such manner as may be prescribed to the National Biodiversity 
Authority. 


(3) On receipt of an application under sub-section (1) or 
sub-section (2), the National Biodiversity Authority may, after 
making such enquiries as it may deem fit and if necessary after 
consulting an expert committee constituted for this purpose, by 
order, grant approval subject to any regulations made in this 
behalf and subject to such terms and conditions as it may deem 
fit, including the imposition of charges by way of royalty or for 
reasons to be recorded in writing reject the application: 


Provided that no such order for rejection shall be made without 
giving an opportunity of being heard to the person affected. 


(4) The National Biodiversity Authority shall give 
public notice of every approval granted by it under this section. 


Transfer of biological resource or knowledge. 

20. (1) No person who has been granted approval under 

section 19 shall transfer any biological resource or knowledge 
associated thereto which is the subject matter of the said 
approval except with the permission of the National 
Biodiversity Authority. 
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(2) Any person who intends to transfer any biological 
resource or knowledge associated thereto referred to in sub¬ 
section (1) shall make an application in such form and in such 
manner as may be prescribed to the National Biodiversity 
Authority. 


(3) On receipt of an application under sub-section (2), 
the National Biodiversity Authority may, after making such 
enquires as deemed fit and if necessary after consulting an 
expert committee constituted for this purpose, by order, grant 
approval subject to such terms and conditions as it may deem 
fit, including the imposition of charges by way of royalty or for 
reasons to be recorded in writing reject the application: 


Provided that no such order for rejection shall be made 
without giving an opportunity of being heard to the person 
affected. 


(4) The National Biodiversity Authority shall give 
public notice of every approval granted by it under this section. 


Determination of equitable benefit sharing by National 
Biodiversity Authority. 

21. (1) The National Biodiversity Authority shall while 

granting approvals under section 

19 or section 20 ensure that the terms and conditions subject to 
which approval is granted secures equitable sharing of benefits 
arising out of the use of accessed biological resources, their by¬ 
products, innovations and practices associated with their use 
and applications and knowledge relating thereto in accordance 
with mutually agreed terms and conditions between the person 
applying for such approval, local bodies concerned and the 
benefit claimers. 


(2) The National Biodiversity Authority shall subject to 
any regulations made in this behalf determine the benefit 
sharing which shall be given effect in all or any of the 
following manner, namely:- 


(a) grant of joint ownership of intellectual property 
rights to the National Biodiversity Authority, or where 
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benefit claimers are identified, to such benefit claimers, 

(b) transfer of technology; 

(c) location of production, research and development 
units in such areas which will facilitate better living 
standards to the benefit claimers; 

(d) association of Indian scientists, benefit claimers and 
the local people with research and development in 
biological resources and bio-survey and bio-utilisation; 

(e) setting up of venture capital fund for aiding the 
cause of benefit claimers; 

(f) payment of monetary compensation and other non¬ 
monetary benefits to the benefit claimers as the 
National Biodiversity Authority may deem fit. 


(3) Where any amount of money is ordered by way of 
benefit sharing, the National Biodiversity Authority may direct 
the amount to be deposited in the National Biodiversity Fund: 


Provided that where biological resource or knowledge was a 
result of access from specific individual or group of individuals 
or organisations, the National Biodiversity Authority may 
direct that the amount shall be paid directly to such individuals 
or group of individuals or organizations in accordance with the 
terms of any agreement and in such manner as it deems fit. 


(4) For the purposes of this section, the National 
Biodiversity Authority shall, in consultation with the Central 
Government, by regulations, frame guidelines. 


CHAPTER VI 

STATE BIODIVERSITY BOARD 


Establishment of State Biodiversity Board. 

22. (1) With effect from such date as the State Government 

may, by notification in the Official Gazette, appoint in this 
behalf, there shall be established for the purposes of this 

Act, a Board for the State to be known as the_ 

(name of the State) Biodiversity Board. .~ 


Pa ge 20 of, 
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(2) Notwithstanding anything contained in this section, 
no State Biodiversity Board shall be constituted for a Union 
territory and in relation to a Union territory, the National 
Biodiversity Authority shall exercise the powers and perform 
the functions of a State Biodiversity Board for that Union 
territory: 


Provided that in relation to any Union territory, the 
National Biodiversity Authority may delegate all or any of its 
powers or functions under this sub-section to such person or 
group of persons as the Central Government may specify. 


(3) The Board shall be a body corporate by the name 
aforesaid, having perpetual succession and a common seal, 
with power to acquire, hold and dispose of property, both 
movable and immovable, and to contract, and shall by the said 
name sue and be sued. 


(4) The Board shall consist of the following members, 
namely.- 


(a) a Chairperson who shall be an eminent person 
having adequate knowledge and experience in the 
conservation and sustainable use of biological 
diversity and in matters relating to equitable sharing 
of benefits, to be appointed by the State 
Government; 


(b) not more than five ex officio members to be 
appointed by the State Government to represent the 
Departments of the State Government; 


(c) not more than five members to be appointed 
from amongst experts in matters relating to 
conservation of biological diversity, sustainable use 
of biological resources and equitable sharing of 
benefits arising out of the use of biological 
resources. 


(5) The head office of the State Biodiversity Board 
shall be at such place as the State Government may, by 
notification in the Official Gazette, specify. 
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Functions of State Biodiversity Board. 

23. The functions of the State Biodiversity Board shall be 
to,~ 


(a) advise the State Government, subject to any 
guidelines issued by the Central Government, on 
matters relating to the conservation of biodiversity, 
sustainable use of its components and equitable sharing 
of the benefits arising out of the utilisation of biological 
resources; 


(b) regulate by granting of approvals or otherwise 
requests for commercial utilization or bio-survey and 
bio-utilisation of any biological resource by Indians; 


(c) perform such other functions as may be necessary to 
carry out the provisions of this Act or as may be 
prescribed by the State Government. 


Power of State biodiversity board to restrict certain activities 
violating the objectives of conser\>ation, etc. 

24. (1) Any citizen of India or a body corporate, 

organisation or association registered in India intending to 
undertake any activity referred to in section 7 shall give prior 
intimation in such form as may be prescribed by the State 
Government to the State Biodiversity Board. 


(2) On receipt of an intimation under sub-section (1), 
the State Biodiversity Board may, in consultation with the local 
bodies concerned and after making such enquires as it may 
deem tit by order, prohibit or restrict any such activity if it is of 
opinion that such activity is detrimental or contrary to the 
objectives of conservation and sustainable use of biodiversity 
or equitable sharing of benefits arising out of such activity: 


Provided that no such order shall be made without 
giving an opportunity of being heard to the person affected. 


Provisions of sections 9 to 17 to apply with modifications to 
State Biodiversity Board. 
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25 The provisions of sections 9 to 17 shall apply to a State 
Biodiversity Board and shall have effect subject to the 
following modifications, namely.- 


(a) references to the Central Government shall be 
construed as references to the State Government; 


(b) references to the National Biodiversity Authority 
shall be construed as references to the State 
Biodiversity Board; 


(c) reference to the Consolidated Fund of India shall be 
construed as reference to the Consolidated Fund of the 
State. 


CHAPTER VII 

FINANCE, ACCOUNTS AND AUDIT OF NATIONAL 
BIODIVERSITY AUTHORITY 


National Biodiversity Fund. 

26. The Central Government may, after due appropriation 
made by Parliament by law in this behalf, pay to the National 
Biodiversity Authority by way of grants or loans such sums of 
money as the Central Government may think fit for being 
utilised for the purposes of this Act, 


Application of National Biodiversity Fund. 

27. (1) There shall be constituted a Fund to be called the 

National Biodiversity Fund and there shall be credited thereto— 

(a) any grants and loans made to the National 

Biodiversity Authority under section 26, 

(b) all charges and royalties received by the National 

Biodiversity Authority under (his Act; and 

(c) all sums received by the National Biodiversity 

Authority from such other sources as may be 
decided upon by the Central Government. 
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(2) The Fund shall be applied for- 

(a) channelling benefits to the benefit claimers; 

(b) conservation of biological resources and 
development of areas from where such biological 
resources or knowledge associated thereto has been 
accessed; 

(c) socio-economic development of areas referred to in 
clause (b) in consultation with the local bodies 
concerned. 


Annual report of National Biodiversity Authority. 

28. The National Biodiversity Authority shall prepare, in 
such form and at such time each financial year as may be 
prescribed, its annual report, giving a full account of its 
activities during the previous financial year and furnish, to the 
Central Government, before such date as may be prescribed, its 
audited copy of accounts together with auditors’ report thereon. 


Budget, Accounts and Audit. 

29. (1) The National Biodiversity Authority shall prepare a 

budget, maintain proper accounts and other relevant records 
(including the accounts and other relevant records of the 
National Biodiversity Fund) and prepare an annual statement of 
account in such form as may be prescribed by the Central 
Government in consultation with the Comptroller and Auditor- 
General of India. 


(2) The accounts of the National Biodiversity Authority 
shall be audited by the Comptroller and Auditor-General of 
India at such intervals as may be specified by him and any 
expenditure incurred in connection with such audit shall be 
payable by the National Biodiversity Authority to the 
Comptroller and Auditor-General of India. 


(3) The Comptroller and Auditor-General of India and 
ai r^k* er P erson appointed by him in connection with the audit 
of the accounts of the National Biodiversity Authority shall 
nave the same nghts and privileges and authority in connection 
ith such audit as the Comptroller and Auditor-General 
genera y as m connection with the audit of the Government 
nro ^ Un e 311 ’ F 1 Particular, shall have the right to demand the 
production of books, accounts, connected vouchers and other 

Lionai n Bi^SfAufeoriti nSPeCt ** ° f ^ ° fflCeS ° f ^ 
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(4) The accounts of the National Biodiversity Authority 
as certified by the Comptroller and Auditor-General of India or 
any other person appointed by him in this behalf together with 
the audit report thereon shall be forwarded annually to the 
Central Government. 


Annual report to be laid before Parliament. 

30. The Central Government shall cause the annual report 
and auditors report to be laid, as soon as may be after they are 
received, before each House of Parliament. 


CHAPTER VIII 

FINANCE, ACCOUNTS AND AUDIT OF STATE 
BIODIVERSITY BOARD 


Grant of money by State Government to State Biodiversity 
Board. 

31. The State Government may, after due appropriation 
made by the State Legislature by law in this behalf, pay to the 
State Biodiversity Board by way of grants or loans such sums 
of money as the State Government may think fit for being 
utilized for the purposes of this Act. 


State Biodiversity Fund. 

32. (1) There shall be constituted a Fund to be called the 

State Biodiversity Fund and there shall be credited thereto 

(a) any grants and loans made to the State 
Biodiversity Board under section 31; 

(b) any grants or loans made by the National 
Biodiversity Authority; 

(c) all sums received by the State Biodiversity 
Board from such other 

sources as may be decided upon by the State 
Government. 


(2) The State Biodiversity Fund shall be applied for 
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(a) the management and conservation of heritage 
sites; 

(b) compensating or rehabilitating any section of 
the people economically affected by restriction 
imposed under section 37; 

(c) conservation of biological resources; 

(d) socio-economic development of areas from 
where such biological resources or knowledge 
associated thereto has been accessed subject to 
any approval granted under section 24, in 
consultation with the local bodies concerned., 

(e) meeting the expenses incurred for purposes 
authorized by this Act. 


Annual report of State Biodiversity Board. 

33. The State Biodiversity Board shall prepare, in such 
form and at such time each financial year as may be prescribed, 
its annual report, giving a full account of its activities during 
the previous financial year, and submit a copy thereof to the 
State Government. 


Audit of accounts of State Biodiversity Board. 

34. The accounts of the State Biodiversity Board shall be 
maintained and audited in such manner as may, in consultation 
with the Accountant-General of the State, be prescribed and the 
National Biodiversity Authority shall furnish, to the State 
Government, before such date as may be prescribed, its audited 
copy of accounts together with auditors' report thereon. 


Annual report of State Biodiversity Board to be laid before 
State Legislature. 


* 1 1 ne itate Government shall cause the annual report and 

auditors report to be laid, as soon as may be after they are 
received, before the House of State Legislature. y 


CHAPTER IX 

DUTIES OF THE CENTRAL AND THE STATE 
GOVERNMENTS 
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Central Government to develop National strategies, plans, etc. 
for conservation, etc., of biological diversity. 

36. (1) The Central Government shall develop national 

strategies, plans, programmes for the conservation 
and sustainable use of biological diversity including 
measures for identification and monitoring areas 
rich in biological resources, promotion of in sit 
conservation and ex situ conservation of biological 
resources, incentives for research, training, public 
education to increase awareness with respect to 
biodiversity. 


(2) Where the Central Government has reason to 
belie\c that any area rich in biological diversity, biological 
resources and their habitats is being threatened by overuse, 
abuse or neglect, it shall issue directives to the concerned 
State Go\ eminent any technical and other assistance that is 
possible to be pro\ ided or needed 


(3) The Central Government shall, as far as practicable 
wherever it deems appropriate, integrate the conservation and 
sustainable use of biological diversity into relevant sectoral or 
cross-sectoral plans, programmes and policies. 


(4) The Central Government shall undertake 
measures,- 


(i) wherever necessary, for assessment of 
environmental impact of that project which is likely to 
have adverse effect on biological diversity, with a view 
to avoid or minimise such effects and where appropriate 
provide for public participation in such assessment, 


(ii) to regulate, manage or control the risks 
associated with the use and release of living modified 
organisms resulting from biotechnology likely to have 
adverse impact on the conservation and sustainable use 
of biological diversity and human health. 


(5) The Central Government shall endeavour to respect 
and protect the knowledge of local people relating to biological 
diversity, as recommended by the National Biodiversity 
Authority through such measures, which may include 
registration of such knowledge at the local, State or national 
levels, and other measures for protection, including sui generi 
system. 
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Explanation. — For the purposes of this section,— 


(a) "ex situ conservation" means the conservation of 
components of biological diversity outside their natural 
habitats; 


(b) "in situ conservation" means the conservation of 
ecosystems and natural habitats and the maintenance and 
recovery of viable populations of species in their natural 
surroundings and, in the case of domesticated or cultivated 
species, in the surroundings where they have developed 
their distinctive properties. 


Biodiversity * heritage sites. 

37. (1) Without prejudice to any other law for the time 

being in force, the State Government may from time to time in 
consultation with the local bodies, notify in the Official 
Gazette, areas of biodiversity importance as biodiversity 
heritage sites under this Act. 


(2) The State Government, in consultation with the 
Central Government, may frame rules for the management and 
conservation of all the heritage sites. 


(3) The State Government shall frame schemes for 
compensating or rehabilitating any person or section of people 
economically affected by such notification. 


Power of Central Government to notify threatened species. 

pP' . Without prejudice to the provisions of any other law for 
the time being in force, the Central Government may from time 
to time notify, any species which is on the verge of extinction 
or likely to become extinct in the near future as a threatened 
species and prohibit or regulate collection thereof for any 
purpose and take appropriate steps to rehabilitate and preserve 
those species. 


Power of Central Government to designate repositories. 

jJ. (1) The Central Government may in consultation with 
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the National Biodiversity Authority, designate institutions as 
repositories under this Act for different categories of biological 
resources. 


(2) The repositories shall keep in safe custody the 
biological material including voucher specimens deposited 
with them. 


(3) Any new taxon discovered shall be notified to the 
repositories or any institution designated for this purpose and 
deposit the voucher specimens with such repository or 
institution. 


Power of Central Government to exempt certain biological 
resources. 

40. Notwithstanding anything contained in this Act, the 
Central Government may in consultation with the National 
Biodiversity Authority, by notification in the Official Gazette, 
declare that the provisions of this Act shall not apply to any 
items, including biological resources normally traded as 
commodities. 


CHAPTER X 

BIODIVERSITY MANAGEMENT COMMITTEES 


Constitution of Biodiversity> Management Committees. 

41. (1) Every local body shall constitute a Biodiversity 

Management Committee within its area for the purpose of 
promoting conservation, sustainable use and documentation of 
biological diversity including preservation of habitats, 
conservation of land races, folk varieties and cultivars, 
domesticated stocks and breeds of animals and micro 
organisms and chronicling of knowledge relating to biological 
diversity. 


Explanation -For the purposes of this sub-section,- 

(a) “cultivar" means a variety of plant that ha 

originated and persisted under cultivation or wa 
specifically bred for the purpose of cultivation; 


(b) “folk variety " means a cultivated variety that wa 
developed grown and exchanged informally amon 
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fanners; 

(c) "lamlnice" means primitive citltivar that u u 
hv ancient fanners and their successors 


(2) The National Biodiversity Authority and the State 
Biodiversity Boards shall consult the Biodiversity Management 
Committees while taking any decision relating to the use of 
biological resources and knowledge associated with such 
resources occurring within the territorial jurisdiction of the 
Biodiversity Management Committee. 


(3) The Biodiversity Management Committees may 
levy charges by way of collection fee from any person for 
accessing or collecting any biological resource from areas 
falling 

within its territorial jurisdiction. 


CHAPTER XI 

LOCAL BIODIVERSITY FUND 


Grants to Local Biodiversity Fund. 

42. The State Government may, after due appropriation 
made by State Legislature by law in this behalf, pay to the 
Local Biodiversity Funds by way of grants or loans such sums 
of money as the State Government may think fit for being 
utilised for the purposes of this Act. 


Constitution of Local Biodiversity Fund. 

43. (1) There shall be constituted a Fund to be called the 

Local Biodiversity Fund at every area notified by the State 
Government where any institution of self-government is 
functioning and there shall be credited thereto- 

(a) any grants and loans made under section 42; 

(b) any grants or loans made by the National 
Biodiversity Authority; 

(c) any grants or loans made by the State 
Biodiversity Boards; 

(d) fee referred to in sub-section (3) of section 41 
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received by the Biodiversity Management 
Committee; 

( e ) all sums received by the Local Biodiversity 
r und from such other 


sources as may be decided upon by the State 
Government. 


Application of Local Biodiversity Fund. 

44. (1) Subject to the provisions of sub-section (2), the 

management and the custody of the Local Biodiversity Fund 
and the purposes for which such Fund shall be applied as may 
be prescribed by the State Government. 


(2) The Fund shall be used for conservation of 
biodiversity in the areas falling within the jurisdiction of the 
concerned local body and for the benefit of the community in 
so far such use is consistent with conservation of biodiversity. 


Annual report of Biodiversity Management Committees. 

45. The person holding the custody of the Local 

Biodiversity Fund shall prepare, in such form and during each 
financial year at such time as may be prescribed, its annual 
report, giving a full account of its activities during the previous 
financial year, and submit a copy thereof to the State 
Government. 


Audit of Accounts of Biodiversity Management Committees. 

46. The accounts of the Local Biodiversity Fund shall be 
maintained and audited in such manner as may, in consultation 
with the Accountant-General of the State, be prescribed and the 
person holding the custody of the Local Biodiversity Fund 
shall furnish, to the State Government, before such date as may 
be prescribed, its audited copy of accounts together with 
auditors' report thereon. 


Annual report , etc. of Biodiversity Management Committee to 
be submitted to District Magistrate 

47. Every local body constituting a Biodiversity 
Management Committee under sub-section (1) of section 41, 
shall cause, the annual report and audited copy of accounts 
together with auditor’s report thereon referred to in sections 45 
and 46, respectively and relating to such Committee to be 
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submitted to the District Magistrate hu\ mg jurisdiction oxer 
the area of the local body. 


CHAPTER XII 
MISCELLANEOUS 


National Biodiversity Authority to be bound by the directions 
given by Central Government. 

48. (1) Without prejudice to the foregoing provisions of this 

Act, the National Biodiversity Authority shall, in the discharge 
of its functions and duties under this Act, be bound by such 
directions on questions of policy as the Central Government 
may give in writing to it from time to time. 


Provided that the National Biodiversity Authority shall, as far 
as practicable, be given opportunity to express its views before 
any direction is given under this sub-section. 


(2) The decision of the Central Government whether a 
question is one of policy or not shall be final. 


Power of State Government to give directions. 

49. (1) Without prejudice to the foregoing provisions of this 

act, the State Biodiversity Board shall, in the discharge of its 
functions and duties under this Act, be bound by such 
directions on questions of policy as the State Government, may 
give in writing to it from time to time: 


Provided that the State Biodiversity Board shall, as far as 
practicable, be given an opportunity to express its views before 
any direction is given under this sub-section. 


(2) The decision of the State Government whether a 
question is one of policy or not shall be final. 


Settlements of disputes between State Biodiversity Boards. 

a^" i, ^ a dispute arises between the National Biodiversity 
Authority and a State Biodiversity Board, the said Authority or 
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the Board, as the case may be, may prefer an appeal to the 
Central Government within such time as may be prescribed. 


(2) Every appeal made under sub-section (1) shall be in 
such form as may be prescribed by the Central Government. 


(3) The procedure for disposing of an appeal shall be 
such as may be prescribed by the Central Government: 


Provided that before disposing of an appeal, the 
appellant shall he given a reasonable opportunity of being 
heard. 


(4) If a dispute arises between the State Biodiversity 
Boards, the Central Government shall refer the same to the 
National Biodiversity Authority. 


(5) While adjudicating any dispute under sub-section 
(4), the National Biodiversity Authority shall be guided by the 
principles of natural justice and shall follow such procedure as 
may be prescribed by the Central Government. 


(6) The National Biodiversity Authority shall have, for 
the purposes of discharging its functions under this section, the 
same powers as are vested in a civil court under the Code of 
Civil Procedure, 1908 (5 of 1908) in respect of the following 
matters, namely 

(a) summoning and enforcing the attendance of any 

person and examining him on oath; 

(b) requiring the discovery and production of 

documents; 

(c) receiving evidence on affidavits; 

(d) issuing commissions for the examination of 

witnesses or documents; 

(e) reviewing its decisions; 

(f) dismissing an application for default or deciding it 

ex parte; 

(g) setting aside any order of dismissal of any 
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application for default or any order passed by it 
ex parte; 

(h) any other matter which may be prescribed. 


(7) Every proceeding before the National Biodiversity 
Authority shall be deemed to be a judicial proceeding within 
the meaning of sections 193 and 228 and for the purpose of 
section 196 (45 of 1860) of the Indian Penal Code and the 
National Biodiversity Authority shall be deemed to be a civil 
court for all the purposes of section 195 and Chapter XXVI of 
the Code of Criminal Procedure, 1973. (2 of 1974) 


Members, officers, etc., of National Biodiversity’ Authority and 
State Biodiversity Board deemed to be public servants. 

51. All members, officers and other employees of the 
National Biodiversity Authority or the State Biodiversity Board 
shall be deemed, when acting or purporting to act in pursuance 
of any of the provisions of this Act, to be public servants 
within the meaning of section 21 of the Indian Penal Code. (45 
of 1860) 


Appeal 

52. Any person aggrieved by any determination of benefit 
sharing or order of the National Biodiversity Authority or a 
State Biodiversity Board under this Act, may file an appeal to 
the High Court within thirty days from the date of 
communication to him, of the determination or order of the 
National Biodiversity Authority or the State Biodiversitv Board 
as the case may be; 


Provided that the High Court may, if it is satisfied that the 
appellant was prevented by sufficient cause from filing the 
appeal within the said period, allow it to be filed within a 
further period not exceeding sixty days. 


53. Every' determination of benefit sharing or order made by 
the National Biodiversity Authority or a State Biodiversitv 
Board under this Act or the order made by the High Court in 
any appeal against any determination or order of the by the 
National Biodiversity Authority or a State Biodiversity Board 
shall, on a certificate issued by any officer of the National 
Biodiversity Authority or a State Biodiversity' Board or the 
Registrar of the High Court, as the case may be, be deemed to 
be decree of the civil court and shall be executed in the same 
manner as a decree of that court. 
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Explanation -4*or the purposes of this section and section 52, 
the expression "State Biodiversity Board” includes the person 
or group ot persons to whom the powers or functions under 
sub-section (2) ot section 22 have been delegated under the 
proviso to that sub-scction and the certificate relating to such 
person or group of persons under this section shall be issued by 
such person or group of persons, as the case may be. 


Protection of action taken m good faith. 

54. No suit, prosecution or other legal proceedings shall lie 
against the Central Government or the State Government or 
any officer of the Central Government or the State Government 
or any member, officer or employee of the National 
Biodiversity Authority or the State Biodiversity Board for 
anything which is in good faith done or intended to be done 
under this Act or the rules or regulations made thereunder. 


Penalties. 

55. (1) Whoever contravenes or attempts to contravene or 

abets the contravention of the provisions of section 3, section 4, 
or section 6 shall be punishable with imprisonment for a term 
which may extend to five years, or with fine which may extend 
to ten lakh rupees and where the damage caused exceeds ten 
lakhs such fine may be commensurate with the damage caused, 
or with both, 


(2) Whoever contravenes or attempts to contravene or 
abets the contravention of the provisions of section 7 or any 
order made under sub-section (1) of section 24 shall be 
punishable with imprisonment for a term which may extend to 
three years, or with fine which may extend to five lakh rupees, 
or with both. 


Penalty for contravention of directions or orders of Central 
Government, State Government, National Biodiversity 
Authority and State Biodiversity Boards. 

56. If a person contravenes any direction given or order 
made by the Central Government, the State Government, the 
National Biodiversity Authority or the State Biodiversity Board 
for which no punishment has been separately provided under 
this Act, he shall be punished with a fine which may extend to 
one lakh rupees and in case of a second or subsequent offence, 
with fine which may extend to two lakh rupees and in the case 
of continuous contravention with additional fine which may 
extend to two lakh rupees everyday during which the default 
continues. 
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Offences by companies. 

57. (1) Where an offence or contravention under this Act 

has been committed by a company, every person who at the 
time the offence or contravention was committed was in charge 
of, and was responsible to the company for the conduct of the 
business of the company, as well as the company, shall be 
deemed to be guilty of the offence or contravention and shall 
be liable to be proceeded against and punished accordingly: 


Provided that nothing contained in this sub-section 
shall render any such person liable to any punishment provided 
in this Act, if he proves that the offence or contravention was 
committed without his knowledge or that he had exercised all 
due diligence to prevent the commission of such offence or 
contravention. 


(2) Notwithstanding anything contained in sub-section 
(1), where an offence or contravention under this Act has been 
committed by a company and it is proved that the offence or 
contravention has been committed with the consent or 
connivance of, or is attributable to any neglect on the part of 
any director, manager, secretary or other officer of the 
company, such director, manager, secretary or other officer 
shall also be deemed to be guilty of the offence or 
contravention and shall be liable to be proceeded against and 
punished accordingly. 


Explanation —For the purposes of this section,~ 

(a) "company" means any body corporate and includes 
a firm or other association of individuals; and 

(b) "director", in relation to a firm, means a partner m 
the firm. 


Offences to be cognizable and non-bailable. 

58. The offences under this Act shall be cognizable and 
non-bailable. 


Act to have effect in addition to other Acts. 

P r ? v * s * ons of this Act shall be in addition to, and 
not in derogation of, the provisions in any other law for the 
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time being in force, relating to forests or wildlife. 


Power of Central Government to give directions to State 
Government. 

60. The Central Government may give directions to any 
State Government as to the carrying into execution in the State 
of any of the provisions of this Act or of any rule or regulation 
or order made thereunder. 


Cognizance of offences. 

61. No court shall take cognizance of any offence under 
this Act or rules and regulations made thereunder save on a 
complaint made by the National Biodiversity Authority or 
State Biodiversity Board, as the case may be. 


Power of Central Government to make rules. 

62. (1) The Central Government may, by notification in the 

Official Gazette, make rules for carrying out the purposes of 
this Act. 


(2) In particular, and without prejudice to the 
generality of the foregoing power, such rules may provide for 
all or any of the following matters, namely:- 


(a) terms and conditions of service of the Chairperson 
and member under 

section 9; 

(b) powers and duties of the Chairperson under section 

10 ; 

(c) procedure under sub-section (1) of section 12 in 
regard to transaction of business at meetings; 

(d) form of application and payment of fees for 
undertaking certain activities under sub-section (1) of 
section 19; 

(e) form of application and the manner for transfer of 
biological resource or knowledge under sub-section (2) 
of section 20; 


(f) form in which, and the time of each financial year at 
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which, the annual report shall be prepared under section 
28; 

(g) form in which the annual statement of account shall 
be prepared under section 29; 

(h) the time within which and the form in which, an 
appeal may be preferred, the procedure for disposing of 
an appeal and the procedure for adjudication, under 
section 50; 

(i) any other matter which is to be, or may be, 
prescribed, or in respect of which provision is to be 
made, by rules. 


(3) Every rule made under this section and every 
regulation made under this Act shall be laid, as soon as may be 
after it is made, before each House of Parliament, while it is in 
session, for a total period of thirty days which may be 
comprised in one session or in two or more successive 
sessions, and if, before the expiry of the session immediately 
following the session or the successive sessions aforesaid, both 
Houses agree in making any modification in the rule or 
regulation or both Houses agree that the rule or regulation 
should not be made, the rule or regulation shall thereafter have 
effect only in such modifier form or be of no effect, as the case 
may be; so, however, that any such modification or annulment 
shall be without prejudice to the validity of anything previously 
done under that rule or regulation. 


Power of State Government to make rules. 

63. (1) The State Government may, by notification in the 

Official Gazette, make rules for carrying out the purposes of 
this Act. 


(2) In particular, and without prejudice to the generality 
of the foregoing power, such rules may provide for all or any of 
the following matter, namely:~ 

(a) the other functions to be performed bv the State 
Biodiversity Board under clausc(c) of section 23; 

(b) the form in which the prior intimation shall be given 
under sub-section (1) of section 24; 


(c) the form in which, and the time of each financial 
year at which, the annual report shall be prepared under 
section 33; 

^ manner 9^niaintaining and auditing the accounts 
0 . e State Biodiversity Board and the date before 
which its audited copy of the accounts together w ith 
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auditor s report thereon shall be furnished under section 
34: 

(e) management and conservation of national heritage 
sites under section 37; 

(f) the manner of management and custody of the Local 
Biodiversity Fund and the purposes for which such 
Fund shall be applied under subsection( 1) of section 44; 

(g) the form of annual report and the lime at which such 
report shall be prepared during each financial year 
under section 45: 

(i) any other matter which is to be, or may be, specified. 


(3) Every rule made by the State Government under 
this section shall be laid, as soon as may be after it is made, 
before each House of the State Legislature where it consists of 
two Houses, or where such Legislature consists of one House, 
before that House. 


Power to make regulations. 

64. The National Biodiversity Authority shall with the 
previous approval of the Central Government by notification in 
the Official Gazette, make regulations for carrying out the 
purposes of this Act. 


Power to remove difficulties. 

65. (1) If any difficulty arises in giving effect to the 

provisions of this Act, the Central Government may, by order, 
not inconsistent with the provisions of this Act, remove the 
difficulty: 


Provided that no such order shall be made after the 
expiry of a period of two years from the commencement of this 
Act. 


(2) Every order made under this section shall be laid, as 
soon as may be after it is made, before each House of 
Parliament. 
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MINISTRY OF ENVIRONMENT AND FORESTS 
NOTIFICATION 

In exercise of the powers conferred by section 62 of the Biological Diversity Act , 
2002, the Central Government hereby makes the following Rules and regulations, 
namely:- 

1. Preliminary 

1. Short title and commencement 

(1) These Rules may be called “The Biological Diversity 
Rules, 2003”. 

(2) These Rules shall come into force on the date of their 
publication in the official gazette. 

2. Definitions 

In these Rules, unless the context otherwise requires — 

(a) “Act” means the Biological Diversity Act 2002. 

(b) “Authority” means the National Biodiversity Authority established under 
Section 8 of the Act 

(c) “Board” means the State Biodiversity Board established under Section 
22 of the Act. 

(d) “Biodiversity Management Committees" means the Committees 
established by the local bodies under Section 41 of the Act 

(e) “Chairperson” means the Chairperson of the National Biodiversity 
Authority or as the case may be, of the State Biodiversity Board. 

(f) “Fee” means any fee stipulated in the schedule of these Rules. 

(g) “Form” means form set out in the schedule of these Rules. 

(h) "Member" means member of the National Biodiversity Authority or a 
State Biodiversity Board, includes the Chairperson thereof. 

(i) “Section" means section of the Act. 

(j) “Secretary” means the full time Secretary of the Authority. 

(k) “Schedule” means the schedule appended to these Rules. 

(l) “Year” means the financial year commencing on the first day of April. 

(m) Words and expressions used but not defined in these rules and defined 
in the Act shall have the meaning respectively assigned to them in the 
Act. 

3. Manner of selection and appointment of the Chairperson 

(1) The chairperson of the authority shall be appointed by the Central 
Government. 


(2) The Chairperson of the Authority shall be appointed either on deputation or 
from outside government. In case the appointment is through deputation, the 



applicant should not be below that of a rank of Additional Secret 
Government of India. ^ 
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9. 


Term of Office of the Chairperson 

The Chairperson of the Authority shall hold the office for a term of three year ■ 
and shall be eligible for re-appointment, provided that no Chairperson shall 
hold office beyond the age of 65 years. ° 

The Chairperson may resign from his office by giving at least one month 
notice in writing to the Central Government. 

Salary, allowances, conditions of service. Leave, pension DrovicW 
funds etc. of Chairperson 

The Chairperson shall be entitled to such salary, allowances, leave, pension 
provident fund, house and other perquisites as may be determined by the 
Central Government from time to time. y 


Nomination and Term and Allowance of non-official Member 

Non official member shall be nominated by the Central Government. 

The non-official Member of the Authority shall hold the office for a term not 
exceeding three years at a time from the date of his nomination. 

The non-official Member shall be entitled to sitting allowance, traveling 
expense, daily allowance and to such other allowances as may be fixed by 
the Central Government for attending the meeting (s) of the Authority. 

Filling up of vacancies of non-official member 


non-official member of the Authority may resign his position at any time by 
givng in wntmg under his hand addressed to the Central Government and the 
seat of that member in the Authority shall become vacant. 

tho^nor^ Vacancy ' n Authority shall be filled up by a fresh nomination and 
remah!f 0n nominated to fill the vacancy shall hold office only for the 
emainder of the term of the member in whose place he was nominated. 

Removal of the members of the Authority 

enumerated o' 8 Auttlorit y shal1 be removed from the office on the grounds 
Xer aonnildt L 1 ° f the Act ’ without a due a " d Proper enquiry by an 
to the memher y e ^ entra ' Government and without giving an opportunity 

to the member concerned to explain his conduct. y 

Secretary of the Authority 
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(1) For the efficient discharge of the function of the Authority, to convene 
meetings and to main the records of the proceedings, there shall be a 
Secretary of the Authority. 

(2) The Secretary shall be appointed by the Central Government on deputation. 
His terms and conditions of appointment shall be determined by the Central 
Government. 

10. Meetings of the Authority 

(1) The Authority may meet at least four times a year normally after three months 
at the Head quarters of the Authority or at such place as decided by the 
Chairperson. 

(2) The Chairperson shall, upon a written request from not less than five 
Members of the Authority or upon a direction of the Central Government, call 
a special meeting of the Authority. 

(3) Fifteen days’ notice of an ordinary meeting and three days’ notice of a special 
meeting specifying the purpose, the time and the place at which such meeting 
is to be held, shall be given to the Members. 

(4) Every meeting shall be presided over by the Chairperson and in his absence, 
by a presiding officer to be elected by the Members present from amongst 
themselves. 

(5) The decision of the Authority shall, if necessary, be taken by a simple majority 
of the Members present and voting and the Chairperson or in his absence, the 
Member presiding shall have a second or casting vote. 

(6) Each member shall have one vote. 

(7) Quorum for the meeting of the Authority shall be five. 

(8) No Member shall be entitled to bring forward for the consideration of a 
meeting any matter of which he has not given ten days’ notice unless the 
Chairperson in his discretion permits him to do so. 

(9) Notice of the meeting may be given to the Members by delivering the same by 
messenger or sending it by registered post to his last known place of 
residence or business or in such other manner as the Secretary of the 
Authority may, in the circumstances of the case, think fit. 

(10) In addition, the Authority may evolve such other procedure for the transaction 
of its business as it may deem fit and proper. 

11. Appointment of Expert Committee by the Authority and their 
Entitlements 
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(1) The Authority may constitute any number of Committees for such purposes 
as it may deem fit consisting wholly of members or wholly of other persons or 
partly of members or partly of other persons. 

(2) The members of the Committee other than the members of the Authority shall 
be paid such fees and allowances for attending the meetings as the Authority 
may deem fit. 

12. General functions of the Authority 

In particular and without prejudice to the generality of the other provisions, the 

Authority may perform the following functions: 

(i) lay down the procedure and guidelines to govern the activities provided 
under Section 3 to 7. 

(ii) Advise the Central Government on any matter concerning conservation of 
Biological bio-diversity, sustainable use of its components and fair and 
equitable sharing of benefits arising out of the use of biological resource 
and knowledge. 

(iii) coordinate the activities of the State Bio-diversity Boards, constituted 
under Section 22 of the Act. 


(iv) provide technical assistance and guidance to the State Bio-diversity 
Boards. 


(v) commission studies and sponsor investigations and research 

(vi) engage consultant, for a specific period, not exceeding three years, for 
providing technical assistance to the Authority in the effective discharge of 
its functions. 


Provided further that if it is necessary and expedient to engage any 
consultant beyond the period of three years, the Authority shall seek prior 
approval of the Central Government for such an engagement.. 

(vii) collect, compile and publish technical and statistical data, manuals, 
codes or guides relating to conservation of Biological bio-diversity, 
sustainable use of its components and fair and equitable sharing of 
benefits arising out of the use of biological resource and knowledge. 

(viii) organise through mass media a comprehensive programme regarding 
conservation of biological bio-diversity, sustainable use of its components 
and fair and equitable sharing of benefits arising out of the use of 
biological resource and knowledge. 

(ix) plan and organise training of personnel engaged or likely to be engaged in 
programmes for the conservation of biological bio-diversity and 
sustainable use of its components 
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(x) prepare the annual Budget of the Authority incorporating its own receipts 
as also the devaluation from the Central Government provided that the 
allocation by the Central Government shall be operated in accordance with 
the budget provisions approved by the Central Government. 

(xi) recommend creation of posts to Central Government, for effective 
discharge of the functions by the Authority and to create such posts, 
provided that no such post whether permanent/ temporary or of any 
nature, would be created without prior approval of the Central 
Government. 

(xii) approve the method of recruitment to such posts. 

(xiii) take steps to build up date base and to create information and 
documentation system for biological resources and associated traditional 
knowledge through bio-diversity registers and electronics data bases, to 
ensure effective management, promotion and sustainable uses. 

(xiv) give directions to State Bio-diversity Boards and the Bio-diversity 
Management Committees in writing for effective implementation of the 
Act. 

(xv) report to the Central Government about the functioning of the Authority 
and implementation of the Act. 

(xvi) recommend, prescribe, modify, collection fee of biological resources from 
time to time. 

(xvii) sanction grants-in-aid and grants to the State Bio-diversity Board and Bio¬ 
diversity Management Committees for specific purposes. 

(xviii) undertake physical inspection of any are in connection with the 
implementation of the Act. 

(xix) take necessary measures including appointment of legal experts to 
oppose grant of intellectual property right in any country outside India on 
any biological resource and associated knowledge obtained from India in 
an illegal manner. 

(xx) do such other functions as may be assigned or directed by the Central 
Government from time to time. 

13. Powers and Duties of the Chairperson 

(1) The Chairperson shall have the overall control of the day- to -day activities of 
the Authority. 

(2) In addition to the duties specified in the Act, the Chairperson shall have the 
powers of general superintendence over the officers and staff of the Authority 
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and Chairperson may issue necessary directions for the conduct and 
management of the affairs of the Authority. ~ 1 

(3) The Chairperson shall be In charge of all the confidential papers and records 
of the Authority and shall be responsible for their safe custody. 

(4) All orders or instructions to be issued by the authority shall be under the 
signature of the Chairperson or of any other officer authorized in this behalf bv 
the Chairperson . 

(5) The Chairperson, either himself or through an officer authorized for the 
purpose, may sanction and disburse all payments against the approved 
budget. 

(6) The Chairperson shall have full powers for granting administrative and 
technical sanction to all estimates. 


(7) The Chairperson shall convene and preside over all the meetings of the 
Authority and shall ensure that all decisions taken by the Authority are 
implemented in proper manner. 

(9) The Chairperson shall exercise such other powers and perform such other 
functions as may be delegated to him from time to time by the Authority. 

14. Terms and Conditions of Service of employees of the Authority. 

(1) The terms and conditions of the employees of the Authority shall be the same 
as those of corresponding scale of pay under the Central Government. 

15. Procedure for access to biological resources and associated traditional 
knowledge 

(1) Any person seeking approval of the Authority for access to biological 
resources and associated knowledge for research or for commercial utilization 
shall make an application in Form I as given in schedule. Every application 

shall be accompanied by a fee of Rs. 10,000/- in the form of a cheque or 
demand draft. 


6 U ^ or, *y a ^ er due appraisal of the application and after consultation with 
e concerned local bodies and after collecting such additional information, as 
i may eem necessary shall decide the application, as far as possible within a 
period of six months of receipt of the same. 


( 3 ) 

(4) 


On being satisfied with the merit of the application, the Authority may grant 

e.^- a ^f* r0Va * l° r access biological resources and associated knowledge 
subject to such term and conditions it may deem fit to impose. 


The approval to access shall be in 
signed by an authorized officer of the 


the form of a written agreement duly 
Authority and the applicant. The form of 
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the agreement shall be decided by the Authority and may include the 
following: 

(i) General objectives and purpose of the application for seeking 
approval 

(ii) Description of the biological resources and traditional knowledge 
including accompanying information; 

(iii) Intended uses of the biological resources (research, breeding, 
commercial utilization etc.) 

(iv) Conditions under which the applicant may seek intellectual property 
rights; 

(v) Quantum of monetary and other incidental benefits. If need be, a 
commitment to enter into a fresh agreement particularly in case if 
the biological material is taken for research purposes and later on 
sought to be used for commercial purposes, and also in case of any 
other change in use thereof subsequently. 

(vi) Restriction to transfer the accessed biological resources and the 
traditional knowledge to any third party without prior approval of 
Authority; 

(vii) To adhere to a limit set by the Authority on the quantity and 
specification of the quality of the biological resources for which the 
applicant is seeking access. 

(viii) Guarantee to deposit a reference sample of the biological material 
sought to be accessed with the repositories identified in Section 39. 

(ix) Submitting to the Authority a regular status report of research and 
other developments. 

(x) Commitment to abide with the provisions of Act and rules and other 
related legislations in force in the country. 

(xi) Commitment to facilitate measures for conservation and sustainable 
use of biological resources accessed 

(xii) Commitment to minimize environmental impacts of collecting 

activities. s 

(xiii) Legal provisions such as duration of the agreement, notice to 
terminate the agreement, independent enforceability of individual 
clauses, provision to the extent that obligations in benefit sharing 
clauses survive the termination of the agreement, events limiting 
liability (natural calamities), arbitration, any confidentiality clause. 

(5) The conditions for access may specifically provide measures for conservation 
and protection of biological resources to which the access is being granted. 

(6) The Authority may reject the application if it consider that the request cannot 
be acceded to after recording the reasons therefore. Before passing an order 
of rejection, the applicant shall be given an opportunity of hearing. 

(7) The Authority shall take steps to widely publicize the approvals granted, 
through print and/or electronic media and shall periodically monitor 
compliance of conditions on which the approval was accorded. 


16. Revocation of access/approval 



(1) The Authority may either on the basis of any complaint or suo moto withdraw 
the approval granted for access and revoke the written agreement under the 
following conditions: 

(i) On the basis of reasonable belief that the person to whom the 
approval was granted has violated any of the provisions of this Act 
or the condition on which approval was granted; 

(ii) When the person has failed to comply with the terms of agreement; 

(iii) On failure to comply with any of the conditions of access; 

(iv) On account of overriding public interest or for protection of 
environment and conservation of biological diversity; 

(2) The Authority shall send a copy of such revocation order to the concerned 
State Biodiversity Board and the Biodiversity Management Committees for 
prohibiting the access and also to assess the damage, if any, caused and 
take steps to recover the damage. 

17. Restriction on activities related to access to biological resources 

(1) The Authority if it deems necessary and appropriate shall take the steps to 
restrict or prohibit the request for access to biological resources for the 
following reasons: 

(i) The request for access is for any endangered taxa 

(ii) The request for access is for any endemic and rare species 

(iii) The request for access may likely to result in adverse effect on the 
livelihoods of the local people 

(iv) The request to access may result in adverse environmental impact which 
may be difficult to control and mitigate. 

(v) The request for access may cause genetic erosion or affecting the 
ecosystem function 

(vi) Use of resources for purposes contrary to national interest and other 
related international agreements entered into by the country. 

18. Procedure for seeking approval for transferring results of research 

(1) Any person desirous of transferring results of research relating to biological 
resources obtained from India for monetary consideration to foreign nationals, 
companies and NRIs, shall make an application to the Authority in the Form II 
as given in schedule. Every application shall be accompanied by paying a fee 
of Rs. 5,000/- in the form of a Bank draft or Cheque etc. 

(2) The Authority after due appraisal of the application and after collecting any 
additional information, on the basis of merit shall decide the application as far 
as possible within a period of three months from the receipt of the same. 

(3) On being satisfied that the applicant has fulfilled all the necessary 
requirements, the Authority may grant the approval for transferring the results 
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of research subject to such terms and conditions as it may deem fit to impose 
in each case. 

(4) The approval for transfer shall be granted in the form of a written agreement 
duly signed by an authorized officer of the Authority and the applicant. The 
form of the agreement shall be such as may be decided by the Authority. 

(5) The Authority may reject the application if it considers that the request cannot 
be acceded to, after recording the reasons. Before passing the order or 
rejection, the applicant shall be given an opportunity of hearing. 

19. Procedure for seeking prior approval before applying for intellectual 
property protection 

(1) Any person desirous of applying for a patent or any other intellectual property 
based on research on biological material and knowledge obtained from India 
shall make an application in Form III as given in schedule. Every application 
shall be accompanied by paying a fee of Rs. 500/-. 

(2) The Authority after due appraisal of the application and after collecting any 
additional information, on the basis of merit shall decide on the application, 
as far as possible within a period of three months of receipt of the same. 

(3) On being satisfied that the applicant has fulfilled all the necessary 
requirements, the Authority may grant approval for applying for a patent or 
any other IPR subject to such terms and conditions as it may deem fit to 
impose in each case. 

(4) The approval shall be granted in the form of a written agreement duly signed 
by an authorized officer of the Authority and the applicant. The form of the 
agreement may be decided by the Authority. 

(5) The Authority may reject the application if it considers that the request cannot 
be acceded to after recording the reasons. Before passing order of rejection, 
the applicant shall be given an opportunity of hearing. 

20. Procedure for third party transfer under Section 20 (2) 

(1) The persons who have been granted approval for access to biological 
resources and associated knowledge, intend to transfer the accessed 
biological resource or knowledge to any other person or organization shall 
make an application to the Authority in Form IV as given in schedule. Every 
application shall be accompanied by a fee of Rs. 10,000/- in the form of Bank 
draft and cheque. 

(2) The Authority after due appraisal of the application and after collecting any 
additional information, on the basis of merit shall decide on the application as 
far as possible within a period of six months of receipt of the same. 
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On being satisfied that that the applicant has fulfilled all the necessary 
requirements, the Authority may grant approval for third party transfer subject 
to such terms and conditions it may deem fit to impose in each case. 

The approval shall be granted in the form of a written agreement duly signed 
by an authorized officer of the Authority and the applicant. The form of the 
agreement shall be such as may be decided by the Authority. 

The Authority may reject the application if it considers that the request cannot 
be acceded to after recording the reasons. Before passing the order of 
rejection, the applicant shall be given an opportunity of hearing. 

Criteria for equitable benefit sharing (Section 21) 

The Authority shall formulate the guidelines and describe the benefit sharing 
formula through notification. This shall include monetary and other benefits 
such as fees/royalty; joint ventures; technology transfer; product development; 
education and awareness raising activities; institutional capacity building; 
venture capital fund etc. Formula for benefit sharing shall be determined on 
case-by case basis. 

The Authority while granting approval to any person for access or for transfer 
of results of research or applying for patent and IPR or for third party transfer 
of the accessed biological resource and associated knowledge may impose 
terms and conditions for ensuring equitable sharing of the benefits arising out 
of the use of accessed biological material and associated knowledge. 

The quantum of benefits shall be mutually agreed upon between the persons 
applying for such approval and the Authority in consultation with the local 
bodies and benefit claimers and may be decided in due regard to the defined 
parameters of access, the extent of use, the sustainability aspect, impact and 
expected outcome levels, including measures ensuring conservation and 
sustainable use of biological diversity. 


( 4 ) Depending upon each case, the Authority will stipulate the time frame for 
assessing benefit sharing on short, medium, and long term benefits. 

(5) The Authority shall stipulate that benefits shall ensure conservation and 
sustainable use of biological diversity. 

(6) Where biological resources or knowledge is accessed from a specific 
individual or a group of individuals or organizations, the Authority may take 
steps to ensure that the agreed amount is paid directly to them through the 
district administration. Where such individuals or group of individuals or 
organizations cannot be identified, the monetary benefits shall be deposited in 
the National Biodiversity Fund. 


(7) 5% of the assessed benefits shall be earmarked for the Authority/Board 

towards administrative and service charges. 
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(8) The Authority shall monitor the flow of benefits as determined in Sub rule (2) 
above in a manner prescribed by it. 

22. Application of National Biodiversity Fund 

( 1 ) The National Biodiversity Fund shall be operated by the Chairperson or by 
such other officer of the Authority as may be authorized in this regard 

(2) The National Biodiversity Fund will have two separate heads of accounts, one 
relating to the receipts from the Central Government and other concerning the 
fee, licence fee, royalty and other receipts of the Authority. 

(3) The Fund shall be operated under the seal and signature of the Chairperson. 

23. Annual Report and Annual Statement of Accounts (Sections 28 and 29) 

(1) The Authority shall prepare its annual report for each financial year giving 
detailed account of it activities and annual statement of accounts and submit 
the same to the central government. 

(2) The accounts of the Authority shall be audited by the nominee of Comptroller 
and Auditor - General of India and the expenditure towards this shall be 
payable by the Authority. 

(3) The Authority shall submit the Annual Report together with the audited 
statement of accounts for each financial year to the Central Government by 
September each year so as to enable the Central Government to lay the 
reports before each house of the Parliament by 31 st December. 

24. Strategies, Plans, programmes for Conservation of Biological resources 
and traditional knowledge (Section 36) 

(1) The Authority shall take all necessary steps to implement the national 
strategies, plans, programmes developed by the Central Government in 
pursuance of Section 36. 

25. Manner of notification of threatened species under Section 38 

(1) The Central Government in consultation with State Governments and on the 
advise of Authority, notify threatened species which falls under the RET (rare, 
endangered and Threatened) category of internationally accepted 
terminology. 

(2) For the foregoing purposes the Authority shall constitute a committee 
consisting of representatives of Botanical Survey of India, Zoological Survey 
of India, Forest Survey of India, Fishery Survey of India, and other related 
organizations/ research and academic institutions, State Government 
Departments and NGOs. 
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(3) The Committee so constituted under sub-rule (2) shall undertake 
inventorisation including population studies of the RET species in the country 
involving academic and research institutes for determining the status and 
make recommendations to the Central Government for consideration to notify 
the threatened species. 

(4) The Central Government shall take such steps as are necessary for 
preserving the notified species. 

26. Designation of Repositories under Section 39 

(1) The Central Government in consultation with the Authority may designate for 
maintaining database on Biological resources national premier institutions, 
involved with various categories of biological diversity as repositories; such as 
Botanical Survey of India, Zoological Survey of India, National Bureau of Plant 
Genetic Resources, National Bureau of Animal Genetic Resources, National 
Bureau of Fish Genetic Resources, Institute of Microbial Technology, National 
Institute of Oceanography etc. 

(2) The repositories designated in sub-rule (1) shall take steps for safe custody of 
biological material accessed including DNA fingerprints, if necessary. 

(3) The repositories shall maintain an electronic database of the collections of the 
biological resources available with them and submit a periodical report to 
Authority and the Central Government. 

(4) The repositories shall provide such information as may be asked for by the 
Authority, State Biodiversity Board and the Biodiversity Management 
Committees for successful implementation of the Act. 

(5) The Central Government may consider for providing necessary financial 
assistance to designated repositories for the up keep of the specimens and 
their maintenance. 

27. Exemption for certain biological resources normally traded commodities 
(Section 40) 

(1) The Central Government in consultation with the related Ministries and on the 
advice of the Authority may exempt certain biological resources, normally 
traded commodities, from the purview of the Act by publishing a notification in 
the official gazette. 

(2) The importers of the biological material exempted as commodities in Sub rule 
(1) shall be required to give an undertaking as may be required from case to 
case that the material imported shall be used only for the purposes for which it 
has been imported and that it shall not be used for R&D purposes and for 
development of processes or products for further commercialization. 

28. Constitution of Biodiversity Management Committees (Section 41) 
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( 1 ) Every local body shall constitute a Biodiversity Management Committee 
(BMCs) within its area of jurisdiction. 

(2) The Biodiversity Management Committee under sub-rule (1) shall consist of a 
Chairperson and not more than six persons nominated by the local body, of 
whom not less than one third should be women and not les than 18% should 
belong to the Scheduled Castes/Scheduled Tribes. 

(3) The Chairman of the Biodiversity Management Committee shall be elected 
from amongst the members of the committee in a meeting to be chaired by 
the Chairman of the local body. The Chairman of the local body shall have the 
casting votes in case of a tie . 

(4) The Chairman of the Biodiversity Management Committee shall have a tenure 
of three years. 

(5) The local MLA/MLC and MP would be special invitees to the meetings of the 
Committee. 

(6) The main function of the BMC is to prepare People’s Biodiversity Register in 
consultation with local people. The Register shall contain comprehensive 
information on availability and knowledge of local biological resources, their 
medicinal or any other use or any other traditional knowledge associated with 
them. 

(7) The other functions of the BMC are to advise on any matter referred to it by 
the State Biodiversity Board or Authority for granting approval, to maintain 
data about the local vaids and practitioners using the biological resources. 

(8) The Authority shall take steps to prescribe the form of the People’s 
Biodiversity Registers, and the particulars it shall contain and the format for 
electronic database. 

(9) The Authority and the State Biodiversity Boards shall provide guidance and 
technical support to the Biodiversity Management Committees for preparing 
People’s Biodiversity Registers. 

(10) The People’s Biodiversity Registers shall be maintained and validated by the 
Biodiversity Management Committees. 

(11) The Committee shall also maintain a Register giving information about the 

details of the access to biological resources and traditional knowledge 

granted, details of the collection fee imposed and details of the benefits 
derived and the mode of their sharing. 

29. Appeal for settlement of disputes (Section 50) 

(1) If a dispute has arisen between the Authority or Board or between one Board 

and other Board(s) on account of implementation of any order/direction or on 
any issue of policy decision, either of the aggrieved parties i.e. , Authority or 
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the Board, as the case may be, prefer an appeal, under Section 50, in Form 
V as given in the schedule to the Secretary, Ministry of Environment and 
Forests or to the Chairperson, National Bio-Diversity Authority (in the case of 
dispute between one Board and other Board (s). 

(2) The appeal shall state the facts of the case, the grounds relied upon by the 
appellant and the relief sought, for preferring the appeal and shall be 
accompanied by an Authenticated copy of the order/ direction/ policy decision, 
as the case may be, by which the appellant is aggrieved. The memorandum 
of appeal shall be duly signed by the Authorised representative of the 
appellant. 

(3) The appeal shall be submitted in quadruplicate accompanied with the 
authenticated copy of the order/directions/ policy decisions against which the 
appellant is aggrieved, either in person or through a Registered Post with 
Acknowledgement due, within 30 days from the date of the 
order/direction/policy decision, provided that if the Appellate Authority is 
satisfied that there was good and sufficient reason for the delay in preferring 
the appeal, the Appellate Authority, for reason to be recorded in writing allow 
the appeal to be preferred after the expiry of the aforesaid period of 30 days 
but before the expiry of 45 days from the date of the order/ direction /policy 
decision. 

(4) The notice for hearing of the appeal shall be given in Form VI as given in 
schedule by a Registered Post with an acknowledgement due. 

(5) Every appeal shall be accompanied by a fee of Rs. 100/- . 


30. Manner of giving notice (Section 61) 

(1) The manner of giving notice, under clause (b) of Section 61, shall be as 
follows namely:- 

(i) The notice shall be in writing in Form VII as given in schedule. 

(ii) The person giving the notice may send notice to- 

(a) If the alleged offence has taken place in the Union Territory to the 
Chairperson of the National Bio-diversity Authority and 

(b) If the alleged offence has taken place in a State, to the Chairperson of 
the State Bio-diversity Board 

(2) The notice shall be sent by registered post acknowledgement due and 

(3) The period of 30 days mentioned in Clause (b) of Section 61 of the Biological 
Diversity Act shall be reckoned from the date, it is received by the authorities 
mentioned above. 
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Schedule 

FORM I 
(see Rule 14) 

Application form for access to Biological resources and associated traditional 
knowledge 


Part A 

1. Full particulars of the applicant 

a. Name: 

b. Permanent address: 

c. Address of the contact person / agent, if any, in India: 

d. Profile of the organization (personal profile in case the applicant is an 
individual). Please attach relevant documents of authentication): 

e. Nature of business: 

f. Turnover of the organization in US$: 

2. Details and specific information about nature of access sought and biological 
material and associated knowledge to be accessed 

a) Identification (scientific name) of biological resources and its traditional use: 

b) Geographical location of proposed collection: 

c) Description / nature of traditional knowledge ( oral / documented): 

d) Any identified individual / community holding the traditional knowledge: 

e) Quantity of biological resources to be collected (give the schedule): 

f) Time span in which the biological resources is proposed to be collected: 

g) Name and number of person authorized by the company for making the 
selection: 

h) The purpose for which the access is requested including the type and extent 
of research, commercial use being derived and expected to be derived from it: 

i) Whether any collection of the resource endangers any component of 
biological diversity and the risks which may arise from the access: 

3. Details of any national institution which will participate in the R&D activities. 

4. Primary destination of accessed resource and identity of the location where 
the R&D will be carried out. 

5. The economic and other benefits including those arriving out of any IPR, 
patent obtained out of accessed biological resources and knowledge that are 
intended, or may accrue to the applicant or to the country that he/she belongs 
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6. The biotechnological, scientific, social or any other benefits obtained out of 
accessed biological resources and knowledge that are intended, or may 
accrue to the applicant or to the country that he/she belongs 

7. Estimation of benefits, that would flow to India/ communities arising out of the 
use of accessed bioresources and traditional knowledge 

8. Proposed mechanism and arrangements for benefit sharing. 

9. Any other information 


Part B 
Declaration 


1/ we declare that: 

• Collection of proposed biological resources shall not adversely affect the 
sustainability of the resources; 

• Collection of proposed biological resources shall not entail any 
environmental impact; 

• Collection of proposed biological resources shall not pose any risk to 
ecosystems; 

• Collection of proposed biological resources shall not adversely affect the 
local communities; 

l/we further declare the Information provided in the application form is true 
and correct and I /We shall be responsible for any incorrect / wrong 
information. 


Place 

Date 


Signed 

Name 

Title 
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FORM II 

(see Rule 17) 

Application for seeking prior approval of NBA for transferring the results of 

research to foreign nationals, companies, NRI's, for commercial purposes. 

1. Full particulars of the applicant 

a. Name 

b. Address: 

c. Professional profile 

d. Organizational affiliation (Please attach relevant documents of 
authentication): 

2. Details of the results of research conducted 

3. Details of the Biological resources and /or associated knowledge used in the 
research. 

4. Geo-graphical location from where the biological resources used in the 
research are collected 

5 Details of any traditional knowledge used in the research and any identified 
individual /community holding the traditional knowledge 

5. Details of institution where R&D activities carried out. 

6. Details of the individual / organization to whom the research results are intend 
to transfer. 

7. Details of economic, biotechnological, scientific or any other benefits that are 
intended, or may accrue to the individual /organization due to 
commercialization of transferred research results. 

8 Details of economic, biotechnological, scientific or any other benefits that are 
intended, or may accrue to the applicant seeking approval for transfer of 
results of research. 

9. Details of any agreement or MOU between by the proposed recipient and 
applicant seeking approval for transfer of results of research. 

Declaration 

l/we declare the Information provided in the application form is true and correct and 

I A/Ve shall be responsible for any incorrect / wrong information. 

Signed 

Name 

Title 

Place 

Date 
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FORM III 

(see Rule 18) 

Application for seeking prior approval of NBA for applying for IPRs 

1. Full particulars of the applicant 

(a) Name 

(b) Address: 

(c) Professional profile 

(d) Organizational affiliation (Please attach relevant documents of 
authentication): 

2. Details of the invention on which IPRs sought 

3. Details of the Biological resources and /or associated knowledge used in the 
invention. 

4. Geo-graphical location from where the biological resources used in the 
invention are collected 

5. Details of any traditional knowledge used in the in the invention and any 
identified individual /communiti\y holding the traditional knowledge 

6. Details of institution where R&D activities carried out. 

7. Details of economic, biotechnological, scientific or any other benefits that are 
intended, or may accrue to the applicant due commercialization of the 
invention. 


Declaration 


S/we declare the Information provided in the application form is true and correct and 
I /We shall be responsible for any incorrect / wrong information. 


Place 

Date 


Signed 

Name 

Title 
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FORM IV 

(see Rule 19) 

Application form for seeking approval of NBA for third party transfer of the 
accessed Biological resources and associated traditional knowledge. 

1 . Full particulars of the applicant 

(a) Name 

(b) Address: 

(c) Professional profile 

(d) Organizational affiliation (Please attach relevant documents of 
authentication): 

2. Details of the biological material and traditional knowledge accessed. 

3. Details of the access contract entered (Copy to be enclosed) 

4. Details of the benefits and mechanism / arrangements for benefit sharing 
already implemented. 

5. Full particulars of the third part to whom the accessed material / knowledge is 
intended to transfer. 

6. The purpose of the intended third party transfer. 

7. Details of economic, social, biotechnological, scientific or any other benefits 
that are intended, or may accrue to the third party due to transfer of accessed 
biological material and knowledge. 

8. Details of any agreement to be entered between the applicant and the third 
party. 

9. Estimation of benefits that would flow to India/ communities arising out of the 
third party transfer of accessed biological resources and traditional knowledge 

7. Proposed mechanism and arrangements for benefit sharing arising out of the 
proposed third party transfer. 

8. Any other information 


Declaration 

l/we declare the Information provided in the application form is true and correct and 
I /We shall be responsible for any incorrect / wrong information. 

Signed 

Name 

Title 


Place 

Date 
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FORM V 

(see rule-28) 

Form of Memorandum of Appeal 


BEFORE THE_MINISTRY OF ENVIRONMENT AND FORESTS NEW 

DELHI 

OR 

NATIONAL BIODIVERSITY AUTHORITY 

(as the case may be) 

(Memorandum of appeal under Section 50 of the Biological Diversity Act, 2002.) 

Appeal No._of 200 

. .Appellant (s) 

Vs. 


.. .Respondent(s) 

(here mention the designation of the Authority/ 

Board, as the case may be ) 

The appellant begs to prefer this Memorandum of Appeal against the order 
^ a ted-passed by the Respondent on the following facts and grounds. 

1. FACTS: 

(Here briefly mention the facts of the case): 

2. GROUND: 

(Here mention the grounds on which the appeal is made) : 

i-) 

ii. ) 

iii. ) 

3. RELIEF SOUGHT- 

'0 

ii) 

iii) 

4. PRAYER: 

a) In the light of what is stated above, the appellant respectfully prays that the 
order/decision of the respondent be quashed/set-aside . 
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b) The policy/guidelines/regulation framed by the Respondent be quashed 
/modified/annulled to the extent 


c)_ 

3. The amount of Rs._(Rupees_) as fee for this 

appeal has been paid to_vide order No._dt._ 


Place:, 

Dated:. 


Signature of the appellant 
with Seal 
Address: 


VERIFICATION 


I , the appellant do hereby declare that what is stated above is true to the best 
of my information and belief. 

Verified on_day of_. 


Signature of the appellant 
With Seal 
Address 


Signature of the Authorised representative of the appellant 

Enclosures: 1. Authenticated copy of the order/direction/policy decision, against 
which the appeal has been preferred. 




FORM VI 
(see Rule 28) 


BEFORE THE_MINISTRY OF ENVIRONMENT AND FORESTS 

NEW DELHI 

OR 

NATIONAL BIODIVERSITY AUTHORITY 

(as the case may be) 


Appeal No._of 200 


Between : 


... Appellant(s) 


Vs. 


... Respondents(s) 


NOTICE 

Please take notice that the above appeal filed by the appellant, against 
the order/direction/policy decision (give details) is fixed for hearing on_at 


The copies of the appeal memorandum and other annexure filed 
alongwith the appeal are sent herewith for your reference. 

Please note that if you fails to appear on the said date or other 

subsequent date of hearing of the appeal, the appeal would be disposed of finally by 
placing you ex-parte. 


Date: _ 
Place : 


Authorised signatory on behalf of the Appellate Authority (Sea!) 
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FORM VII 

FORM OF NOTICE 

(see rule 29) 

By Registered Post/Acknowledgement due 


From, 

Shri 


To, 


Sub: NOTICE UNDER SECTION 61(b) OF THE BIOLOGICAL DIVERSITY ACT, 
2002. 

Whereas an offence under the Biological Diversity Act, 2002 has been 
committed/is being committed 

by_ 

2. I/we hereby give notice of 30 days under Section 61(b) of the Biological 
Diversity Act, 2002 of my /our intention to file a complaint in the Court against 

_for violation of the provisions of the Biological 

Diversity Act, 2002. 

3. In support of my/our notice , I am/we are enclosing herewith the following 
documents as evidence of proof. 


Place:_ 

Dated:_ Signature 


EXPLANATION: 

(1) in case the notice to given in the name of a company, documentary evidence 
authorising the person to sign the notice on behalf of the company shall be 
enclosed to the notice. 

(2) Give the name and address of the alleged offender. In case of using biological 
resource/ knowledge/research/bio-survey and bio utilisation /the intellectual 
property right /patent , without the approval of the Authority, the details 
thereof and the commercial utilisation if any, may be furnished. 

(3) Documentary evidence shall include photograph, technical report etc. for 
enabling enquiry into the alleged violation/offence. 




New Roads, but a long 
way to go 




New roads, but a long way to go 
MADHAV GADGIL 

The Hindu Sunday Magazine, April 20 

OUR recent Biological Diversity Act (2002) is a most significant piece 
of legislation. It responds to concerns arising out of developments in 
biotechnology and information technology, and from the ongoing erosion 
of biological diversity. These developments imply that all organisms — 
even seemingly insignificant ones like microbes and worms — on land, in 
rivers and in the sea — are potentially resources of considerable economic 
value, worthy of efforts at conservation, scientific investigation, and of 
securing rights over the associated intellectual property. This has prompted 
the development of two often conflicting international agreements, the 
Trade Related Intellectual Property Rights provisions (TRIPS) of the General 
Agreement in Trade and Tariff (GATT) and the Convention on Biological 
Diversity (CBD). 

The latter has two noteworthy stipulations. One is the sovereign rights 
Of countries of origin over their biodiversity resources. The other is the 
acceptance of the need to share benefits flowing from commercial 
utilization of biodiversity resources with holders of traditional knowledge. 

There is as yet no proper resolution at the international level of how these will 
be implemented in view of the fact that the normal Intellectual Property 
Rights and TRIPS provisions do not stipulate any sharing of benefits for 
holders of knowledge in public domain, nor the sovereign rights of countries of 
origin over their genetic resources. The Biological Diversity Act is a part of 
the Indian attempt to make some progress and to put into operation these 
two important provisions of the CBD. 

This ambitious act aims to promote the conservation, the sustainable 
use and the equitable sharing of benefits of our biodiversity resources, 
including habitats, cultivars, domesticated stocks and breeds of animals and 
micro-organisms. With this in view, it provides for the establishment 
of a National Biodiversity Authority, state biodiversity boards and 
biodiversity management committees at the level of panchayats, 
municipalities and city corporations. It was initially designed as an umbrella 
act, and to herald a new age, overriding many of the earlier acts such as the 
Forest Act formulated in the colonial era. As passed, however, it only has the 
status of a complementary act and will have to be used side by side with a 
range of other acts, including, in particular, those pertaining to forest, 
wildlife, panchayati raj institutions, plant varieties and farmers' rights, and 
patents. 

There are a number of potential conflicts in the working of these 
Various acts that need to be resolved carefully to ensure that this act can 
effectively address the many new and significant challenges resulting 
from scientific and technological developments and from the growing strength 
of panchayati raj institutions. In particular, one needs to guard against 



the many entrenched interests ensuring that the National Biodiversity 
Authority and the various State Biodiversity Boards end up being ineffectual 
Because of the provision in the act that they must accept all directives of the 
Central and State Governments. There are other possibilities, too, of 
loopholes that may render the act toothless. For example, any 
biological resource that is considered a commodity, or biological material that 
is blended and mixed, may be exempted from the provisions of the act. 
Finally, there is always a danger that the regulations may encourage 
harassment and corruption, rather than effective action. It is to be hoped that 
public awareness and pressure will overcome these hurdles. 

This act is an important step in the attempts to assert the sovereign 
rights of the people of India over their biodiversity resources, and to claim 
a share of benefits flowing from commercial utilisation of these 
resources involving the use of any associated knowledge of Indian origin, 
even if it be in the public domain or held as a part of an oral tradition. There 
are difficulties in carrying out these intentions. No international 
agreement has as yet been arrived at as to how to put into effect the relevant 
CBD provisions. Even if such an agreement is arrived at, the United States 
may not accept it, as it has not signed the CBD. Furthermore, the CBD 
recognises sovereign rights of countries over biodiversity resources for which 
they are the countries of origin, and not over all biodiversity resources 
occurring within the country as provided in our act. 

The CBD stipulates the sharing of benefits in the context of knowledge 
associated with biodiversity resources only for indigenous communities 
and not all communities, nor does it mention classical knowledge such as 
those contained in Ayurvedic texts. Since the TRIPS provisions do not accept 
any sharing of benefits for holders of knowledge in the public domain, and 
since even the CBD makes no mention of sharing of benefits pertaining to 
knowledge in such classical texts, we might find it difficult to sustain benefit 
sharing claims for such knowledge as specified in the act. We can, of 
course, use such information as evidence of prior art, as was done 

successfully in the case of the U.S. patent on the use of turmeric 
lotion. 

Furthermore, India cannot really lay exclusive claim to knowledge 
contained in Ayurveda; Sri Lanka and Nepal, for instance, have ancient and 
still vibrant traditions of Ayurveda, and India needs to arrive at 
co-operative arrangements with such countries in this context. Nevertheless, 
these difficulties will primarily arise in the case of products by foreign 
companies manufactured and marketed abroad. It is certainly possible to 
enforce the provisions of the act on products being marketed in India, 
y ot ndian and foreign companies, even if manufactured outside India, 
is therefore a reasonable step to stake very broad claims to take 

3 V , an ex ^ent possible, of whatever provisions are eventually 

worked out at the international level. 



We will have to set up a biodiversity information system of 
Unparalleled size and complexity in order to implement the provisions of this 
act. This will have to compile information on issues, such as the status of the 
country's ecological habitats, and populations of a whole range of 
biodiversity elements; regimes of legal as well as customary property 
rights, access rights, and conservation practices; harvest, transport, 
trade, and markets in biodiversity; processing of biodiversity 
resources to generate value added products; demand for and consumption of 
biodiversity resources and their products; existing technologies and new 
innovations pertinent to biodiversity, both at grassroots, and in the more 
sophisticated industrial sector; and finally, intellectual property rights, 
customary as well as through the legal regime, over biodiversity resources. 
The information system will have to feed into development planning at all 
levels, from panchayats, through districts, states and the country as a 
whole. It will have to support the panchayati raj institutions, and 
others like village forest committees in coming up with natural resource 
management plans tailored to their own locality specific and society specific 
contexts. It will have to help promote sustainable use and economic activities 
such as local level value addition, as well as serve more sophisticated 
biotechnology based enterprises. 

It should help direct proper flows of benefits of commercial uses of 
biodiversity to holders of traditional knowledge, as well as to 
grassroots innovators. It will also be relevant to actualising the provisions 
pertaining to farmers' rights in the Protection of Plant Varieties and 
the Farmers' Rights Act. 

This poses many challenges. These will include making an inventory of 
elements of biodiversity with thousands of entities; species, genes, 
ecosystems, all exhibiting tremendous variation in space and time. 

Given the existing paucity of information, this would require putting in place a 
system that will draw on much relevant information that rests with the 
country's often illiterate barefoot ecologists, and embodied in oral 
traditions. Many uses of biodiversity that will need to be documented 
are also in the informal sector, and are often unrecorded. Much of this 
informal body of information is largely derived through a process of trial and 
error, and is a mixture of empirically valid knowledge shared with beliefs 
that may not stand scrutiny. For instance, a large number of herbs are said to 
contain antidotes against snake venom; it is likely that many of these 
only help by providing a psychological boost to victims of snake-bite. All 
this information, therefore, needs to be carefully assembled and validated. 

While organising this information, we will need to keep in view 
Intellectual property rights concerns and guard the interests of all segments of 
our population — of the tribals, of dispensers of herbal medicines, as well 
as those of modern enterprises such as pharmaceutical industry. 

Meeting this challenge will not only require cross-disciplinary 



Scientific activities, but more importantly the conduct of a cross-cultural 
Dialogue amongst scientists, scholars in the classical tradition such as 
Ayurvedic or Yunani practitioners, and holders of folk traditions and 
knowledge. 

This is a tremendous opportunity for the scientific community to evolve a new, 
people-oriented approach to doing science and managing information and 
to bridge the digital divide. One of our major national failures over the 
55 years of independence has been in the field of primary education. 

The Literacy Mission, launched in the late 1980s, and pursued with such 
vigour by large numbers of volunteers has undoubtedly been a striking 
achievement in this context. The challenge of working with people to 
document biodiversity and associated knowledge could develop into a 
worthy successor to the Literacy Mission. 

Madhav Gadgil is with the Centre for Ecological Sciences, Indian 
Institute of Science, Bangalore. 
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I. INTRODUCTION: 

intellectual property rights (IPRs) can be broadly defined as legal rights established 
over creative or inventive ideas. Such legal rights generally allow right holders to 
exclude the unauthorized commercial use of their creations/inventions by third 
persons. The rationale for the establishment of a legal framework on IPRs is that it 
is a signal to society that creative and inventive ideas will be rewarded. This does 
not mean that there is no other way of rewarding such ideas or that this system is 
absolutely necessary, even less sufficient, to reward inventiveness or creativity. 
Nevertheless, it would be difficult to deny that IPRs do have a role to play in setting 
up of any such reward system. 


There are two broad categories of IPRs: one, industrial property covering IPRs such 
as patents, trademarks, geographical indications and industrial designs; two, 
copyright and related rights covering artistic and literary works, performances, 
broadcasts and the like. IPRs that do not fit into this classical division are termed sui 
generis , meaning one-of-its-kind. Such sui generis rights include those covering lay¬ 
out designs of semi conductor chips and plant breeders’ rights. 

This paper will in the next section distinguish the IPRs relevant to agriculture and 
explain these rights. In Section III the international intellectual property law for these 
rights will be described. Section IV sets out India's international obligations vis-a-vis 
her own IPR laws and Section V goes on to an analysis of the public debate in India 
on the controversial IPRs and the status of the legislation on these. This paper 
concludes in Section VI with prescriptions for public policy on IPRs and agriculture 
in India. 

II. IPRs RELEVANT TO AGRICULTURE 

Several of the IPRs mentioned above are relevant to the agricultural sector in that 
they can be used to protect goods or services produced in the agricultural sector. 
These are mainly patents, plant breeders’ rights, trademarks, geographical 
indications and trade secrets. It is possible to include lay-out designs for chips that 
are designed to perform certain functions related to agriculture, but these are 
assumed to be incorporated in machines produced in the industrial sector. Similarly, 
scientific papers or television programmes covering ideas related to agriculture are 
not seen as directly being produced in this sector. The relevant IPRs are dealt with 
below. 

Patents are probably the most important IPR today for agricultural^ goods and 
services as they provide, wherever these are available, for 

patentable plants and animals and biotechnologies^ processes 



Patents universally give the patentee the right to prevent third parties from making 
using or selling the patented product or process. Patents, however, have to* to* 
disclosed to the public through the patent documents. This enables researchers to 
develop further useful products or services. Patentable products have to meet the' 
criteria of patentability, viz., novelty, i.e. that which is not known in the prior art, non¬ 
obviousness i.e. that which involves an inventive step and usefulness i.e. that which 
is industrially applicable. With some nuanced differences the patent laws of a ||* 
countries follow these criteria. However, not all countries allow the patenting'^ 
plants and animals or even microorganisms or biotechnological processes. 

Biotechnology is the sector that holds the most potential for advances in agriculture^ 
to improve productivity. Biotechnology R&D is mostly concentrated in the harids'of ~ 
large multinational enterprises in the US, Europe and Japan. It is in this field oP 
technology more than others, that proprietary rights over knowledge is getting" 
increasingly important. Today, in the United States, patents are even granted to 
animal inventions and human gene sequences, if these are eligible for such' 
protection. The case law in the United States developed rapidly since the early ‘80’s 
with the grant of a patent for a bacteria that ‘ate’ oil spills. This gave rise to the 
patenting of micro-organisms found in nature, if it involved a new, inventive and 
useful technical intervention by man. Another landmark case was the patent granted 
to the ‘Harvard oncomouse’, useful in research on cancer. The European Union has 
been slower to follow suit on the patenting of plants and animals due to the 
opposition it faced from environmental activists in the European Parliament. This 
has now been largely overcome with the imminent finalization of the new 
Biotechnology Directive by the European Parliament, authorizing the grant of 
patents to plants and animals, with limited exceptions. Thus, research on the 
cloning of animals, which is advancing rapidly, would be eligible for patents in at 
least some developed countries. ■ • ' ~' ~ /" • 

Many countries have developed plant breeders’ rights to reward conventional 
plant breeding efforts. Such sui generis protection is weaker than patent protection 
in that the right holders can only prevent third parties from commercially exploiting 
the protected material. The criteria used to grant such protection is also lower than 
that used to determine patentability as these are distinctness,Te." distinguishable 
from earlier known varieties, uniformity i.e. display of the same essential. 
characteristics in every plant and stability i.e. the retention of the essential 
characteristics on reproduction. Such protection encourages breeding efforts in the 
private sector. Historically, in developing countries, such efforts have emanated 
from the public sector or from international research institutions. It is only in recent 
years that developing countries have begun to institute such protection. 

Marks used in commerce can be applied to both agricultural and industrial products 
and services. For instance, trademarks are used to "market seeds or spraying 
services. The essential purpose of a trademark is to distinguish the goods and 
services of one enterprise from another, thus preventing deception of the consumer. 
Such protection prevents the wrongful use of commercial marks and is not limited in 
time, although registration may have to be renewed from time to time. Almost all 
countries in the world protect trademarks. - - “ 

One category of commercial marks more often used inlagricuiture than industry are 
geographical indications! including appellations of origiri.-Th'ese are marks 
associated with products originating from a country, region'orTocaiity where the 
quality; reputation or other; charaderistics’of the product are bssenb'aljy''attibutab|8 4 



to its geographical origin. Most geographical indications relate to agricultural 
products or those derived from them, as in the case of wines and spirits. Protection 
of such marks prevents third parties from passing off their products as those 
originating in the. given region. Famous examples are ‘Champagne 5 for sparkling 
wine and ‘Roquefort’ for cheese from areas of these names in France or ‘Darjeeling 1 
for tea from this district in India. It is not necessary for these indications to be 
geographical names as in the case of 'Feta 5 for cheese from Greece or ‘Basmati’ for 
rice from India and Pakistan as there are no places, localities or regions with these 
names. Plant varieties developed with traditional knowledge and associated with a 
particular region can also be protected as geographical indications. The advantage 
in such protection is that it is not time-limited, unlike the case of plant patents or 
plant breeders’ rights. However, needless to say, commercial benefits can be 
derived from the protection of geographical indications only when the name 
becomes reasonably famous. 

Trade secret protection can be used by the agricultural sector to protect for 
instance, hybrid plant varieties. Thus, even in countries that do not recognize plant 
breeders’ rights, the use of hybrids gives a certain degree of appropriability as long 
as it can be kept secret. Trade secrets can be protected against third party 
misappropriation through laws relating to unfair competition or to restrictive trade 
practices or to contract law. In the United States there are separate trade secret 
laws at the State level. Protection of trade secrets is not limited in time but, unlike 
patents, the disadvantage of this type of protection is that it is lost the moment it is 
discovered independently by a third party. The advantage, at least to the proprietor, 
is that, unlike patents, there is no obligation to disclose the inventive or creative 
ideas to society. 

Some developed countries protect test data submitted for obtaining marketing 
approval of agricultural chemicals from use by third parties for a limited period of 
time, generally 5 or 10 years. Such protection gives exclusive marketing rights to 
the originators as an incentive to recover the investment made in testing such 
agricultural chemicals. Although developing countries also require the submission of 
such test data, no exclusivity is conferred on the originator for any period of time. 

III. INTERNATIONAL INTELLECTUAL PROPERTY LAW 

Until recently the multilateral and plurilateral treaties administered by the World 
Intellectual Property Organization (WIPO) constituted the bulk of the international 
law on intellectual property. The relevant treaties for IPRs related to agriculture are 
the Paris Convention on the Protection of Industrial Property, 1883 as revised up to 
1967, and related plurilateral treaties which deal with areas such as patents, 
trademarks,' appellations of origin or unfair competition. The Paris Convention 
established certain minimum agreed standards and procedures for the treatment of 
industrial property, the most important of which were national treatment t.e. the 
same treatment for nationals and foreigners and the right of priority or the accor u ig 
of a grace period in the filing of industrial property applications in member■states. 
However, it still left considerable freedom to individual members to tailor their laws 
according to their developmental and technological requirements. 


i© Union Internationale pour la Protections des 
e International Union for the Protection of New Va 



multilateral treaty for the protection of new plant varieties which it administer?, 
cooperation with the WIPO. The UPOV Convention facilitates a uniform formula? 

.. . _ i _ i _ i i iDrw/ __- -»» 



substantially enlarges^ 

the scope of breeders’ rights and restricts farmers' and researchers' exer^ion’^ 
provides for a longer term of protection for the universe of species/generaofpiarJts* 
although this can be introduced in a phased way. Very few developing c^ritne^ 
have instituted plant variety protection and fewer are members of UPOV^ 

f _ 

Much of the freedom given under the Paris Convention was taken away by the* 
Agreement on Trade Related aspects of Intellectual Property Rights (TRIPS) of the*? 
newly formed World Trade Organization (WTO). There are presently 132 members' 4 
of WTO, with 30 more, including China and Russia, seeking accession. '~Whife.^ 
TRIPS obliges the adherence to the substantive provisions of the Paris Conyentiorr^- 
it goes further in limiting the freedom of countries on several aspects of, theiru 
intellectual property laws. This agreement is a part of the single package ofIhe? 1 
results of the Uruguay Round that are binding on ail members of the WTO andls~ 
intrinsically linked to the most important advantage of the multilateral trading 
system, namely, the most-favoured-nation (m.f.n.) treatment. TRIPS obliges non-, 
discriminatory treatment in terms of national treatment between nationals and others 
as-well as m.f.n. treatment among nationals of ail WTO members. TRIPS also lays 
down stringent standards for the protection and enforcement of intellectual property.". 
The TRIPS Agreement of the WTO obliges members to either provide profe^onforT^ 
plant varieties either through patents or through an effective sui generis law jSr^ 
thrpugh any combination of the two. While TRIPS calls for the institutionTc^'SnS 
effective sui generis system of plant variety protection, there is no^’refefen^^^ 
UPOV or a call to adhere to any version of it, making it the only exceptiorial.casejnj^ 
TRIPS where the current international treaty on the subject is not referred to. 




More importantly, TRIPS obliges the patenting of micro-- organisms^jgna|3 
microbiological and non-biological processes for the production of plants. jind.^ 
animals. It, however, presently allows the exclusion from patents of plants^and' 
animals and essentially biological processes for their production: - Con side r able" : 
freedom is, however, given in interpreting the criteria for patentability viz. novelty, : 
non-obviousness and industrial applicability. Narrow or narrowly interpreted patent^ 7 
claims can resolve some of the issues arising from broad, blocking patents, 

It must be noted that TRIPS calls for "strong" process patents, strong in the seng e^ 
that the rights of the patentee extend to the product made by the patented proc^ ss^ 
and that there is a provision for the reversal of the burden of proof■ i n^an yj^ 
infringement proceedings. Such process patents are very similar in effect to^ 
patents. It is yet unclear whether such an extension of rights would imply rights ovgr^ 
the product, if where such products are explicitly excluded, as is the case cfjpfsnts^ 
and animals. In other words, would a process patent for a genetically engineered,— 
animal extend to the animal itself? The provisions of Article. 273 (b). of^[S!S§^ 
concerning on biotechnological patents are to be reviewed by 1999 when 
expected that pressure will build up to delete the exclusion for plants and anima ls-j-f 

-- 

Th© TRIPS Agreement also ensures a.universal, minimum level erf protection^ 
-ommercial marks such as trademarks and geographical indications. Gsogr3f5h|^[ 
ndications used on wines and spirits are given an absolute level of protectio n yftegj 



use, even without the likelihood of deception of the consumers, is prcnibited. 

For the first time in international law, trade secrets have also been accorded the 
status of IPRs. The TRIPS Agreement goes beyond the provisions of the Pans 
Convention on unfair competition, explicitly introducing in Section 7, trade secret 
protection in international law and considerably strengthening it by extending the 
liability to third parties that induced breach of a trade secret. Under Section 7 
protecting undisclosed information in the TRIPS Agreement, test data submitted for 
obtaining marketing approvals of new pharmaceutical and agricultural chemical 
products is protected against unfair commercial use. The provisions cf this section 
lend themselves to various interpretations. 

Under the TRIPS Agreement, the protection granted for IPRs can be tempered by 
appropriate provisions in competition law, particularly relating to practices or 
conditions of licensing of IPRs which have an adverse effect on trade or transfer 
and dissemination of technology. 

In addition to international Intellectual property law, the Convention on Biological 
Diversity (CBD), concluded at 'Rio Earth Summit' in 1992, is an important landmark 
relevant to a discussion of IPRs and agriculture. The stated objectives of the CBD 
are the conservation of biological diversity, the sustainable use of its components 
and the fair and equitable sharing of benefits. There are two provisions relating to 
IPRs in the CBD. Much is made of the provision on compulsory access to and 
transfer of technologies relevant to conservation under 'fair and most favourable 
terms' given in Article 16 of this treaty. However, with the proviso that such access 
and transfer shall be consistent with the adequate and effective protection of IPRs, 
there is no cause to imagine that this treaty will force transfer of technology on any 
terms other than those set commercially in the market. Even the provision to 
cooperate to ensure that IPRs are supportive of and do not run counter to the 
objectives of the CBD is subject to international law, which now includes the TRIPS 
Agreement. Unfortunately, the fair and equitable sharing of benefits from the 
commercial use of genetic/biological resources or traditional/indigenous knowledge 
would remain as a good intention till there are internationally accepted legal 
instruments to implement these provisions. Material Transfer Agreements (MTAs) 
are in the nature of bilateral contracts which are to be voluntarily concluded and do 
not, by themselves ensure fairness. 

There are also as yet no internationally accepted ways to reward what are 
sometimes called community IPRs or CIRs i.e. indigenous or traditional knowledge 
passed down, usually orally, over many generations. Many feel that traditional 
knowledge should be registered so that it is not incotporated into patents without 
the knowledge or consent of the concerned communities. Consent would be given 
only after ensuring fair and equitable sharing of benefits. Others view rural, 
contemporary innovations as important for progress in agriculture and advocate the 
institution of new kind of IPRs, like some kind of a global registration system to 
cover these. 

IV. INDIA'S INTERNATIONAL OBLIGATIONS ON IPRs 

India is not yet a Member of the Paris Convention or the UPOV. However, India is a 
founder member of the WTO and is therefore party to the TRIPS Agreement which 
came into force on 1.1.1995. Being a developing country, India is ervtiti^l to a 
transition period of five years up to 1.1.2000 for most provisions of TRIPS. An 



important exception is the introduction of product patents in areas of technology not 
covered so far, for which time is available up to 1.1.2005. Nevertheless, the so- 
called process-by-product patents with the reversal of burden of proof would have to 
be in place by 1.1.2000. 

At present the Patents Act, 1970 does not allow the patenting of plants or animals or 
micro-organisms. Although it does not contain any such specific exclusion, the 
definition of an invention seems to exclude these. Even microbiological processes 
are excluded if they involve a method of agriculture or horticulture, as such methods 
are specifically excluded. However, such applications have sometimes been granted 
patents, at least since the mid-80's as is evidenced by the process patent granted to 
Agracetus. a US company, on genetically engineered cotton ceils and lines. This 
patent was later revoked in public interest by the government of India. 

India is thus, obliged to either introduce patents for new plant varieties or have an 
effective sui generis law to protect them by 1.1.2000. In addition India must make 
available strong patents on microbiological and non-biological processes for the 
production of plants and animals by 1.1.2000. However, India has time up to 
1.1.2005 to introduce product patents on micro-organisms. 

India must also bring the protection of trademarks, geographical indications and 
trade secrets up to TRIPS standards also by 1.1.2000. The current law on 
trademarks, the Trade and Merchandise Marks Act, 1958 and the current 
jurisprudence, particularly under the common law tort of passing- off, is, by and 
large, in line with TRIPS. However, marginal amendments are required, as in the 
case of the registration of service marks and the recognition of well-known marks. 

In the case of geographical indications, the Trade and Merchandise Marks Act, 
1958, allows for the registration of certification marks, certifying quality or origin of a 
product. Such certification marks can be registered by any body not producing the 
particular product, as, for instance, any association of producers or traders, (n 
addition, geographical indications are protected under the common law tort of 
passing- off. Marks such as ’Champagne 1 for sparkling wine from France and 
'Scotch' for whisky from Scotland have been successfully protected under this. 
However, India would need to legislate in order to give the higher level of absolute 
protection to wines and spirits required under TRIPS. In doing so, other Indian 
products or those of interest to India's trading partners can also be given this higher 
level of protection, perhaps on the basis of reciprocity. 

Although trade secret protection is available under common law and also laws on 
restrictive trade practices, India may have to introduce the legal basis to extend 
such protection to cover third parties who directly or indirectly induce the breach of 
trade secrets. India would also have to legislate to protect undisclosed test data 
submitted for obtaining marketing approvals for new agricultural chemicals. 

India also proposes to introduce national legislation to implement the CBD through 
the Biodiversity Act, under which the terms of access to in situ genetic and biological 
resources would be governed. 


V. THE PUBLIC DEBATE IN INDIA ON LEGISLATIVE CHANGES ON IPRs 



Given the importance of agriculture in the Indian economy, there has been 
extensive public debate of an intensely political nature, on certain legislative 
changes required to implement TRIPS as related to the agricultural sector. These 
relate to the institution of plant breeders' rights, patents for biotechnological 
inventions and geographical indications. In addition, the implementation of the CBD 
to establish the so-called 'farmers' rights' and the fair and equitable sharing of 
benefits on commercialization of biologicai/genetic resources and traditional 
Knowledge and practices originating from India, has also been controversial. This 
public debate has been characterized by some degree of confusion in intermingling 
these various issues. Guided by NGO activists, political parties or at least some 
leading political personalities, cutting across political affiliations ranging from the left 
to the right, have taken entrenched positions, forcing policy makers to consult such 
activists while finalising the legislation on IPRs. 


It has been well recognized that the initiatives for introducing plant breeders' rights 
were made by the private seed companies in India in the late '80's after the adoption 
of the New Seed Policy in 1988. With this policy the government of India liberalized 
the import of seed for joint ventures, including hybrid seeds, for a number of 
important crops. Empirical studies have shown that such liberalization, including the 
development of hybrids, does have a positive impact on private research and 
development in this sector. However, others forecast that the increasingly 
proprietary nature of plant biotechnologies and the decreasing role of International 
Agricultural Research Centres (lARCs) and national research centres will adversely 
affect the diffusion of such technologies. Tne two aspects of incentives for 
generation of and for the diffusion of IPRs are not irreconcilable. 


In some circles in India the new policies were seen as a victory for multma i _ 
enterprises (MNEs) in spite of the fact that there were certain conditions fegarding 
the transfer of the parent lines and critical breeding materials to the Indian part 
of the joint venture. In particular, the TRIPS negotiations of the Uruguay Round of 
Multilateral Trade Negotiations where US, Europe and Japan were■d g 

stronger Intellectual property protection, especially in the areai of biote 9Y. 

was seen as an attempt by Northern MNEs to privatize he gen India's 

South. There were vociferous protests by some NGO activists again 
manner of conducting trade negotiations. The TRIPS proposals w 
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accept the patenting of plants and that the sui generis system could be devised to 
take care of national interests did not convince the NGOs and activists as they 
suspected that the term 'effective' would be strictly interpreted to ensure patent-like 
protection. Even an article written by the then Director General of GATT, Mr. Peter 
Sutherland, clarifying that standards contained in UPOV, 1978, which allowed both 
the farmers’ and the breeders' privilege, could reasonably be said to constitute 
effective sui generis protection, failed to assuage these fears. 

Nevertheless, not all stakeholders were in agreement as agricultural scientists and 
some farmer activists were expressing different ideas on this subject. They opined 
that India was capable of turning the TRIPS proposals to its advantage due to the 
huge skilled manpower, variety in agro-climatic zones and facilities in agricultural 
research and that the farmers had nothing to fear and may only benefit from the 
implementation of these proposals. 

The M.S, Swammathan Research Foundation, Madras, and the Research 
Foundation for Science, Technology and Natural Resource Policy, New Delhi (later 
changed to RFSTE, for Research Foundation for Science, Technology and Ecology) 
were consulted on the 1993 draft legislation on the protection of plant varieties by 
the Ministry of Agriculture. The Swammathan Foundation prepared an alternative 
draft legislation relating to plant breeders' and farmers' rights which was discussed 
at a workshop conducted -by that organization in late 1993 and sent to the 
government of India after some modification. This draft attempted to reconcile the 
TRIPS Agreement with the CBD and the FAO's International Undertaking on Plant 
Genetic Resources, 1989. It called for the setting up of a National Community Gene 
Fund as a mechanism for rewarding farmers. It recognized that it was difficult to 
deal nationally with the issue of farmers' rights and that it was necessary to evolve 
an international consensus on this issue. India must show the way by attempting to 
include this concept in national law first and then later attempt to do so in UPOV. 
The Research Foundation for Science, Technology and Ecology went further and 
suggested that farmers' rights should set the limits to the IPRs generated by the 
seed industry. ...... ( 

Given the public outciy on plant variety protection, the government of India decided 
to make the draft legislation open for debate in early 1994. This draft was bitterly 
criticized for following UPOV, 1978, even when TRIPs did not require this and its 
attempt to balance this aspect with the inclusion of provisions on community rights 
and farmers' rights and extensive provisions on compulsory licenses failed to 
assuage the fears raised. 

The Ministry of Environment and Forests (MOEF) in the government of India, which 
deals with the CBD, came under tremendous pressure from public action groups to 
institute implementing legislation for the CBD. It proposed legislation on biodiversity 
to regulate the access to in situ genetic and biological resources, on conditions of 
prior informed consent, on fair and equitable sharing of benefits and on transfer of 
technology on fair terms. Given the experience on the legislation for plant variety 
protection, it was decided to constitute a committee headed by Dr. M.S. 
Swaminathan and comprising of all the major stakeholders, including scientists, 
NGOs, environmentalists and other relevant government departments/ministries. 
Regional seminars are being held to discuss the various issues involved in the 
legislation although the draft bill itself has not been made public. The issue of 
community rights is sought to be resolvecLnow in the proposed Biodiversity Act and 
nof in the legislation on plant variety protection, although there is still considerable 



confusion on this issue. This is, however, being strongly opposed bv NGOs that 
have been active in this debate, such as the RFSTE and the Gene Campaign The 
process of consultation is still on in the MOEF. P 9 


A revised legislation on plant variety protection, removing the issue of farmers 1 
rights, as drafted earlier but retaining clauses on farmers' privilege and breeders' 
exemption, was attempted in 1997. This revised draft has been criticized as being 
modelled on UPOV 1991 and as deleting the farmers' rights altogether. Either there 
seems to be little awareness that the draft biodiversity legislation intends to tackle 
this issue and thus, it is being concluded that India has given up the concept of 
farmers' rights or there is a conviction that fanners' rights have to necessarily be 
juxtaposed against the IPRs granted to seed companies in the same legislation. It is 
as yet not clear how this issue is going to play out in India. 

In the meanwhile, it has been reported that some major European plant breeders 
have threatened to deny access of new rose varieties to Indian floriculturists if there 
is no protection of breeders’ rights. The concern expressed was not just on the 
royalties lost but on the effect on the quality of the flower if illegal propagation and 
multiplication of the variety was allowed. 

Similar exercises to involve the stakeholders in the drafting of legislation on 
biotechnological inventions have not yet been initiated by the Department of 
Industrial Development charged with the task of amending the Patents Act, 1970 to 
bring it in line with TRIPS by 1.1.2000. The public debate on this subject has not so 
far dealt with the detail required to implement legislation in this area. This is also the 
case for the protection of undisclosed information, whether trade secrets or test 
data. 

An area of IPRs related to the agriculture sector that has raised considerable 
controversy in India recently is geographical indications. This issue occupied the 
centre stage in the context of the patent granted in the US in September 1997 to 
Ricetec, a US company, on the claim of novel basmati rice lines and grains. In this 
case most Indians believe that India should have a strong law on the protection of 
geographical indications so that Indian names are not patented and misused for 
economic gain in India's export markets. 


THE CASE OF THE PATENT ON BASMATI RICE: 

The facts of this case are that in September, 1997, Ricetec was granted a patent for 
allegedly novel basmati lines and grains which were created from the crossing of the basmati 
germplasm (of Pakistani origin) taken from an ex situ gene bank in the US with American 
long grained variety of rice. Ricetec has claimed that the new varieties have the same or 
better aroma, grain length and other characteristics than the original basmati vanety grown in 
India and Pakistan and can be grown successfully in specified geographical area^ in North 
America. This came to the notice of the government of India in February 1998, and an Inter- 
Ministerial Committee was set up under the Secretary, Department of 
Development, to examine this issue. The Agricultural Export Development Agency (APtDAj 
of the Ministry of Commerce in the government of India has been entrusted witn the as ° 
representing the rice exporters in any re-examination of the patent in the US Paten a 
Trademarks Office (USPTO), if it is decided that there are sufficient grounds the eventual 
revocation of the patent. The Council for Scientific and Industrial Research (yyiR) 
successfully opposed and obtained the revocation of a patent on turmeric: m 1997 in 
USPTO is assisting in this exercise too. In 1996-97, India exported at30ut , ° 

basmati rice valued at about S 358 million, constituting over 60 per cent of the value ot 
India's total exports of rice. ~~ " 
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I irrespective of what is decided in the USPTO on the revocation of vhe basmati patent, the ■ 
! question is can Ricetec or any other company use the name oasmati to sell nee that does not 
originate from India or Pakistan? In other words, can basmati be protected as a geograpnical 
indication? There is no unequivocal answer as Ricetec has claimed that basmati is a genenc ■ 
name denoting a variety of rice. Moreover, if Ricetec or any other company sells rice similar, 
to basmati and labels or advertises this as 'Amencan made basmati type nee' or 'basmati : 
style rice', with a clear indication that the product onginates from the US, there is no ; 
deception of the public even while the reputation and goodwill attached to the name basmati s 
is diluted. The TRIPS Agreement accords absolute protection against the use of geographical , 
indications with the words type', 'style', ’kind’ etc. only to wines and spmts and to no other , 
commodity. In addition, if the Courts in the US finally rule that the name basmati is already 1 
genenc, as it is understood to denote a variety of nee not necessarily associated with any i 
geographical region, there would be no protection available for it. This is not yet tested in the i 
Courts in US, although APEDA is opposing the registration of the trademark Texmatf by j 
Ricetec in the UK on the grounds that it would deceive the consumers as nee onginating , 
from India and Pakistan. That the GAFTA of UK stnctly enforces its labelling requirements i 
where 'basmati 1 can only be used for rice onginating from India and Pakistan should help , 
India's case. As on date the case has not yet been finally decided in the UK Trademarks i 
Registry. 

Some have opined that taking a patent derived from the basmati germpiasm amounts to 
biopiracy by Ricetec. However, it must be noted that the germpiasm was taken from an ex ; 
situ collection in the US and that the CBD had skirted the issue of ownership of genetic 
resources in international collections. Thus, in the current international law there is no j 
prohibition on the exchange or use of such germpiasm even if this is for commercial j 
purposes. 

Source : Various reports in the media from February to Apnl, 1998 and the TRIPs 
Agreement. 


There is a widespread belief in India that unless there is a domestic sui generis 
legislation to protect geographical indications, these marks cannot be protected in 
other countries. TRIPS does allow WTO Members to deny protection to 
geographical indications that are not protected in the country of origin. This, 
however, has to be translated into domestic law, unless the Agreement is directly 
applicable in that country. It is not widely recognised that India already permits the 
protection of such marks through certification marks as well as under the common 
law tort of passing off, proviced it can be proved that the consumer would be 
deceived. The problem is that the certification mark system or even any sui generis 
legislation requires the definition of the particular product. For instance, what are 
the agreed characteristics of 'basmati* rice? Today, the delay in according domestic 
recognition to the mark 'basmati' probably is more because the rice producers of 
India are unable to come to an agreement on the definition of the mark 'basmati, 
than because the government has not passed a sui generis legislation on this 
subject. In any event the government has under its consideration a draft legislation 
to protect geographical indications in order to meet its TRIPS obligations. The 
relevant provisions of TRIPS on geographical indications need to be impleniente 
by 1.1.2000. 

VI. CONCLUSIONS AND POLICY PRESCRIPTIONS 

The classical IPRs relevant to agriculture are patents, particularly 
biotechnological inventions, plant breeders' rights, trademarks and geographies 
indications. Trade secrets and the. protection of undisclosed test data are aisc^ 








considered to be part of IPRs now and these are relevant to the agricultural sector 
also* Farmers rights and community IPRs are the torms of intellectual property at 
the stage of initial conceptualisation at the international or national levei India is net 
a member of the Paris Convention or UPOV but is a member of the WTO and is 
therefore, obliged to implement the TRIPS Agreement within the time limits set out 
therein. Most of the TRIPS obligations on these relevant IPRs, including strong 
process patents for biotechnological inventions, have to be in place by 1.1.2000. 
and it is only for product patents on micro-organisms that India has time up to 
1.1.2005. 

Although legislative exercises on a sui generis system of plant variety protection 
began almost five years back, in 1993, the draft legislation is yet to be finalized. 
More recently, India has proposed the enactment of a biodiversity law to implement 
the CBD and this is in the process of being debated and finalized. An important 
question is whether the farmers' rights and community rights need to be included in 
the plant variety protection law or in the biodiversity law or both. 


Since the government of India wants to encourage investment by private seed 
companies, as evidenced from its policies since the mid-'80'S, plant breeders' rights 
would help in giving incentives for private research. The issue of whether public 
sector research institutions should be allowed proprietary rights over their research 
is still controversial, although having such rights and yet disseminating these 
technologies at reasonable prices are not necessarily contradictory. More 
importantly, steps would have to be taken to ensure the diffusion cf the results of 
this research such that reasonable compensation is allowed to plant breeders. The 
deployment of skillfully drafted provisions on compulsory licensing and government 
use and the recognition of the mutual interdependence between public sector and 
private sector research efforts, may resolve the dilemma of incentives for generation 
and the subsequent diffusion of such technologies. 


The Consultative Group on International Agricultural Research (CGIAR) and the 
International Agricultural Research Centres (lARCs) can play a constructive role in 
the two-way transfer of technologies between the (National Agricultural Researcn 
Systems (NARs) and private sector seed companies. Several modalities have 
already been envisaged such as Material Transfer Agreements, licensing or cross- 
licensing, joint ventures or private funding of basic research in the public sector. 


On the issue of patents being taken out on the basis of traditional knowledge 
without acknowledging that this was already known before, there seems to be no 
other way but to document all such knowledge. The National Bureau of Plant 
Genetic Resources has set up a base collection of 1.60 lakh samples of germ plasm 
of various crop species in a National Gene Bank, aimed at being one of the largest 
ex-situ collections in the world. The state government of Karnataka, in collaboration 
with the Indian Institute of Science, Bangalore, has also launched a plan to map the 
biodiversity and traditional knowledge in its jurisdiction. In addition, the CSIR in 
India has already begun with a programme to systematically document at least 400 
species of plants whose therapeutic, agricultural and other uses. However, much 
more needs to be done as this is a stupendous task. 


India has suggested in the WTO Committee on Trade and Environment that under 
TRIPS, there should be an obligation on patent applicants of biotechnological 

inventions based on. genetic/biological resources or, on 5 ::d f K ° n on'rii!^nt n h^ 
knowledge, to disclose the country of origin and to reveal whether theapplican 



prior informed consent. This suggestion was also made in the European Parliament 
for inclusion in the proposed Biotechnology Directive but was rejected by the 
European Commission as going beyond its international obligations. Such a solution 
is necessary in international intellectual property law if developing countries are to 
be notified and fairly and equitably compensated for resources and knowledge 
taken from them for commercial benefit. There is an urgent need to build 
international consensus on this issue. 

The legislative exercises on amending the Patents Act, 1970, particularly on the 
patenting of biotechnological inventions should be made more transparent, with the 
involvement of all stakeholders such as agricultural and other scientists, farmer 
groups, private sector seed companies, lawyers, experts and NGO activists. Similar 
exercises are required to implement the TRIPs provisions on undisclosed 
information. This would not only require the conduct of workshops and the setting 
up of drafting committees but also the building up of mutual trust and respect, 
without which these would remain empty exercises. 

Recently, there has been a vocal demand made by sections of the media to 
introduce sui generis legislation for the domestic protection of geographical 
indications such as basmati rice. However, the important issue here is seeking 
protection for Indian marks in the markets of India's major trading partners, a 
possibility which is open under the laws of these countries, In addition a conscious 
effort needs to be made to invest in and build up the brand equity of Indian markets 
in order to ensure that such marks do not become generic. In addition, India should 
seek to conclude bilateral agreements with interested WTO members within the 
framework of the TRIPs Agreement, to give higher protection to products of mutual 
interest on a reciprocal basis. As long as this is done for specific geographical 
indications and as long as India is willing to conclude such agreements with other 
WTO members too, there appears to be no inconsistency with the m.f.n. clause of 
TRIPS. 

The CSIR has begun laudable efforts to improve patent literacy amongst its 
scientists. These efforts are being made by the ICAR too as there is a crying need 
to increase IPR literacy, not only in terms of laws, rules and procedures but also in 
terms of increasing the awareness on the long term benefits for the country, 
particularly from increased domestic R&D and productivity. 

While a full discussion and debate on legislation on IPRs relevant to agriculture is 
necessary both in the media and in civil society, TRIPS-compatible laws will mostly 
have to be in place within the next one year and a half or so. It is clearly time to 
enact the required legislation and the implementing rules and regulations, 
incorporating all the flexibility allowed under TRIPS, before time runs out. At the 
same time this exercise should be done with as much transoarencv as possible to. , 
allay the fears raised so far in the public debate. 

This paper does not make any claim to a complete or exhaustive list of all .th^ 
needs to be done for IPRs in agriculture in India. It merely emphasises the 
immensity of the tasks that remain to be done in the light of the sharp differences of 
opinion amongst the stakeholders and underlines the fact that both national ana 
international- organizations have to gear up to contribute to this exercise in an_ 
urgent and meaningful way. 
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Annex -1 

SUMMARY OF THE PROCEEDINGS OF SEMINAR AT ICRIER ON 
"INTELLECTUAL PROPERTY RIGHTS IN INDIAN AGRICULTURE" 

HELD ON JULY 9, 1998 

ICRIER held a seminar on "Intellectual Property Rights in Indian Agriculture" on July 
9, 1998 where a first draft of the paper by Ms. Jayashree Watal was presented. The 
principal points raised in the discussion at the seminar are summarised below. 

f. General 

The political economy context of the debate regarding inteliecutal property rights in 
Indian agriculture as against such rights in industry, has to be incorporated. While 
analyzing the public debate we have to discuss, how and why these issues 
originated, who mobilized them and what was their impact on policy. 

II. PVP/UPOV/Biodiversity Legislation 

A point was raised whether utility patents which originally applied to industrial 
products can be relevant for biological materials. Similarly, there was discussion on 
whether the UPOV model of sui generis protection is suitable one or whether India 
should define its own sui genens system. It was felt that the evolution of UPOV 
system was based on developed countries in a different context, with their greater 
reliance on the pnvate sector in plant breeding and with their larger size of farms. 
This is very different from the situation in developing countries, where there is a 
large public sector presence in plant breeding and small land holding patterns. 

There was much discussion on what constitutes farmers’ privilege, farmers' rights 
and community rights. One participant expressed the view that farmers' privileges 



gives the impression that it is ccncnal ana hence the term farmers 1 richts shcuid be 
used. It was observed by some that it is not entirely correct to say that farmers 1 
rights are being excluded from :ne Plant Variety Protection (PVP) legislation tc be 
dealt only in Biodiversity legislation. To suostantiate this point, it was stated that the 
title itself was 'Plant Variety Protection and Farmers 1 Rights*. However, in further 
discussion it was dear that this legislation dealt with farmers' privileges. While seme 
expressed the view that farmers 1 rights should be included in the biodiversity law 
others said that it should be included in PVP. Yet others felt that there should be 
only a single legislation to deal with farmers 1 rignts and community ngnts. Those 
arguing that farmers rights should be dealt with in the biodiversity law were of the 
opinion that as plant variety protection and biological diversity are two separate 
issues they should be dealt with in separate legislations. 

As far as farmers rights are concerned they should be rewarded at the national level 
rather than at community level, the experience of communities entering into 
agreements with corporate entities not having been satisfactory. The modalities of 
benefit sharing between corporations and communities should be worked out 
carefully 

The point was raised that the Community Gene Fund by imposing a levy on sale of 
seeds will increase the cost of seeds to farmers, as seed coporations were likely to 
pass on these costs in the final prices to farmers. 

Since the opening up of the seed sector for private sector participation in 1989, 
research in self-pollinated varieties has not picked up because of lack cf PVP. The 
seed companies are concentrating on research on hybrid varieties. These 
companies are much less bothered about farmers’ privilege than about the copying 
of technology by rival seed companies. 

While some were of the opinion that the TRIPs Agreement gives enough flexibility to 
incoporate issues of public interest, others ruled it out completely. 

Indian seed companies going in for collaboration with seed MNEs. would have to 
contend with the fact that the research agenda would be set by these MNEs and not 
by Indian companies. 


til. Trade Secrets 


It was felt that it was inaccurate to state that trade secrets protected hybrids as there 
was no seperate legislation on this subject in India. It was clarified that the common 
law and jurisprudence governing trade secrets and confidential information could be 
used by seed companies to protect hybrids in India, although this would not protect 
against independent discovery of the parent lines. 


IV. Geographical Indications 

Having a seperate law on geographical indications would not be detrimental to 
India's interests. GAFTA, UK has codified rules on international labelling, which 
should be used to India's advantage. In spite of India not having a law on 
geographical indications, it has a strong case in protecting basmaci rice Un er 
geographical indications it was felt that a better alternative wou e o ave 
multHateral agreements rather than bilateral agreements. It was c i 
suggestion was to negotiate bilateral agreements within the framewo 



Agreement and these would be compatible with it. 


V. Role of the Public Sector and the CG1AR System 

The public sector in India has been playing a predominant role in plant breedinq 
efforts. While some felt that the public sector should be mainly oriented towards 
rendering sen/ice to the small farmers and should not be motivated by profit, others 
felt IPRs should be taken by such institutions to reward individual scientists 1 'efforts 
Some felt that IPRs would help in public sector research institutions staking their 
claim on their research and preventing the private sector seed companies from 
appropriating such research. 

On the suggestion of the technology rights bank, it was felt that CG1AR system is 
facing a resource crunch and hence does not have a role to play. Further the 
CGIAR dominates the weak National Agricultural Research Systems and hence it 
was better for change to come from within the countries rather than through the 
CGIAR. 

On the other hand, others expressed the opinion that the CGIAR has a role to play 
because of its vast holdings of gemripiasm collections. The understanding between 
CGIAR and FAO will end in October 1998 and India should work towards 
modifications to this agreement. 
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THE PROTECTION OF PLANT VARIETIES AND FARMER’S RIGHTS 

Act, 2000 


To provide for the establishment of an effective system for protection of plant varieties, the 
rights of farmers and plant breeders, to encourage the development of new varieties of plants. 

Whereas it is considered necessary to recognise and protect the rights of the farmers in 
respect of their contribution made at any time in conserving, improving and making available 
plant genetic resources for the development of new plant varieties. 

And whereas for accelerated agricultural development in the country, it is necessary to 
protect plant breeders' rights to stimulate investment for research and development, both in 
the public and private sector, for the development of new plant varieties. 

And whereas, such protection will facilitate the growth of the seed industry in the country 
which will ensure the availability of high quality seeds and plant material to the farmers. 

And whereas to give effect to the aforesaid objectives, it is necessary to undertake measures 
for the protection of the rights of farmers and plant breeders; 

And whereas India, having ratified the Agreement on Trade Related Aspects of Intellectual 
Property Rights should inter-alha make provision for giving effect to sub-paragraph (b) of 
paragraph 3 of article 27 in Part II of the said Agreement relating to protection of plant 
varieties; 

Be it enacted by Parliament in the Fifty-first Year of the Republic of India as follows— 

CHAPTER I 
PRELIMINARY 

Short Title, extent and commencement. 

1. (1) This Act may be called the Protection of Plant Varieties and Farmers' Rights Act, 
2000 . 

(2) It extends to the whole of India. 

(3) It shall come into force on such date as the Central Government may, by notification in 
the Official Gazette, appoint; and different dates may be appointed for different provisions of 
this Act and any reference in any such provision to the commencement of this Act shall be 
construed as a reference to the coming into force of that provision. 

Definitions 

2. In this Act, unless the context otherwise requires: 

(a) "Authority" means the Protection of Plant Varieties and Fanners' Rights Authority 
established under sub-section (1) of section 3; 

(b) "benefit sharing" in relation to a variety, means such proportion of the benefit accruing to 
a breeder of such variety of such proportion of the benefit accruing to the breeder from an 
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agent or a Licensee of suchvariety, as the case may be, for which a claimant shall be entitled 
as determined by the Authority under section 26. 

(c) ’'breeder" means a person or group of persons or a farmer or group of farmers or anv 
institution which has bred, evolved or developed any variety; 

(d) "Chairman" means the Chairman of the Tribunal; 

(e) "Chairperson" means the Chairperson of the Authonty appointed under clause (a) of sub¬ 
section (5) of section 3; 

(f) "Convention country" means a country which has acceded to an international convention 
for the protection of plant varieties to which India has also acceded, or a country which has a 
law on protection of plant varieties on the basis of which India has entered into an agreement 
for granting, plant breeders’ right to the citizens of both the countries; 

(g) "denomination", in relation to a variety or its propagating material or essentially derived 
variety or its propagating material, means the denomination of such variety or its propagatins 
material or essentially derived variety or its propagating material, as the case may be, 
expressed by means of letters or a combination of letters and figures written in any language; 

(h) "essential characteristics" means such heritable traits of a plant variety which are 
determined by the expression of one or more genes of other heritable determinants that 
contribute to the principle features, performance or value of the plant variety; 

(i) "essentially derived variety", in respect of a variety (the initial variety) shall be said to be 
essentially derived from such initial variety vvhen it— 

(i) is predominantly derived from such initial variety, or from a variety that is itself 
predominantly derived from such initial variety, while retaining the expression of the 
essential characteristics that results from the genotype or combination of genotype of such 
initial variety; 

(ii) is clearly distinguishable from such initial variety; and 

(iii) conforms (except for the differences which result from the act of derivation) to such 
initial variety in the expression of the essential characteristics that result from the genotype or 
combination of genotype of such initial variety. 

(j) "extant variety" means a variety available in India which is— 

(i) notified under section 5 of the Seeds Act, 1966; or 

(ii) farmers' variety; or 

(iii) a vanety about which there is common knowledge; or 

(iv) any other variety which is in public domain. 

(k) "farmer" means any person who— 

(i) cultivates crops either by cultivating the land himself; or 

(ii) cultivates crops by directly supervising the cultivation of land through any other person; 
or 

(iii) conserves and preserves, severally or jointly, with any person any wild species or 
traditional varieties or adds value to such wild species or traditional varieties through 
selection and identification of their useful properties. 

(l) "farmers' variety" means a variety which— 

(i) has been traditionally cultivated and evolved by the farmers in their fields; or 

(ii) is a wild relative or land race of a variety about which the farmers possess the common 
knowledge. 

(m) "Gene Fund" means the National Gene Fund constituted under subsection (1) of section 
45; 

(n) "Judicial Member" means a Member of the Tribunal appointed as such under sub-section 
(1) of section 56 and includes Chairman; 

(o) Member" means a Judicial Member or a Technical member of the Tribunal and includes 
Chairman; 
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"member means a member of the Authority appointed under clause (b) of sub-section (5) 
of section 3 and includes the Member-Secretary; 

(q) "prescribed" means prescribed by rules made under this Act; 

(r) propagating material means any plant or its component or part thereof including an 
intended seed or seed which is capable of or of suitable for regeneration into a plant; 

(s) "Register" means a national Register of Plant Varieties referred to in section 13;' 

(t) "Registrar" means a Registrar of Plant Varieties appointed under sub-section (4) of section 
12 and includes the Registrar-General; 

(u) "Registrar-General" means the Registrar-General of Plant Varieties appointed under sub¬ 
section (3) of section 12; 

(\) "Registry" means the Plant Variety Registry referred to in sub-section (1) of section 12; 

(w) "regulations" means regulations made by the Authority under this Act; 

(x) "seed" means a type of living embryo or propagule capable of regeneration and giving rise 
to a plant which is true to such type; 

(y) "Variety", means a plant grouping except micro-organism within a single botanical taxon 
of the lowest known rank, which can be— 

(1) defined by the expression of the characteristics resulting from a given genotype of that 
plant grouping; 

(ii) distinguished from any other plant grouping by expression of at least one of the said 
characteristics; and 

(iii) considered as a unit with regard to its suitability for being propagated, which remains 
unchanged after such propagation, and includes propagating material of such variety, extant 
variety, transgenic variety, farmers' variety and essentially derived variety. 

(z) "Tribunal" means the Plant Vaneties Protection Appellate Tribunal established under 
section 54; 

(z-a) "Technical Member" means a Member of the Tribunal who is not a Judicial Member. 
CHAPTER II 

A. THE PLANT VARIETIES AND FARMERS’ RIGHTS PROTECTION 
AUTHORITY 

Establishment of Authority. 

3. (1) The Central Government shall, by notification in the Official Gazette, establish an 

authority to be known as the Protection of Plant Varieties and Farmers' Rights Authority for 
the purposes of this Act. 

(2) The Authority shall be a body corporate by the name aforesaid, having perpetual 
succession and a common seal with power to acquire, hold and dispose of properties, both 
movable and immovable, and to contract, and shall by the said name sue and be sued. 

(3) The head office of the Authority shall be at such place as the Central Government may, by 
notification in the Official Gazette, specify and the Authority may, with the previous 
approval of the Central Government, establish branch offices at other places in India. 

(4) The Authority shall consist of a Chairperson and fifteen members. 

(5) (a) The Chairperson to be appointed by the Central Government, shall be a person of 
outstanding calibre and eminence, with long practical experience to the satisfaction of that 
Government especially in the field of plant varietal research or agricultural development. 
(b)The members of the Authority, to be appointed by the Central Government, shall be as 
follows, namely— 

(i) the agriculture Commissioner, Government of India, Department of Agriculture and 
Cooperation, New Delhi, Member ex-officio; 
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(ii) the Deputy Director General in charge of Crop Sciences, Indian Council of Agricultural 
Research, New Delhi, ex-officio; 

(iii) the Joint Secretary in charge of Seeds, Government of India, Department of Agriculture 
Cooperation, New Delhi, ex-officio; 

(jv) the Horticulture Commissioner, Government of India, Department of Agriculture & 
Cooperation, New Delhi, ex-officio; 

(v) the Director, National Bureau of Plant Genetic Resources, New Delhi, ex-officio; 

(vi) one member not below the rank of Joint Secretary to the Government of India, to 
represent the Department of Bio-Technology, Government of India, ex-officio; 

(vii) one member not below the rank of Joint Secretary to the Government of India to 
represent the Ministry of Environment and Forests of the Government of India, ex-officio; 
(viii) one member not below the rank of Joint Secretary to the Government of India to 
represent the Ministry of Law of the Government of India, ex-officio; 

(jx) one representative from a National or State level farmers' organisation to be nominated 
by the Central Government; 

(x) one representative from a tribal organisation to be nominated by the Central Government; 

(xi) one representative from the seed industry to be nominated by the Central Government; 

(xii) one representative from an agricultural university to be nominated by the Central 
Covemment; 

(xiii) one representative from a National or State level women’s organisation associated with 
agricultural activities to be nominated by the Central Government; 

(xiv) two representatives of State Governments on rotation basis to be nominated by the 
Central Government. 

^ c ) The Registrar General shall be the ex-officio Member-Secretary of the Authority. 

^6) The term of office of the Chairperson and the manner of filling the post shall be such as 
m ay be prescribed. 

( 7 ) The Chairperson shall appoint a Standing Committee consisting of five members, one of 
w hich shall be a member who is a representative from a farmers organisation to advise the 
/authority on all issues including fanners rights. 

(8) The Chairperson shall be entitled to such salary and allowances and shall be subject to 
such conditions of service in respect of leave, pension, provident fund and other matters as 
juay be prescribed. The allowances for non-official members for attending the meeting of the 
/authority will be as such as may be prescribed. The allowances for non-official members for 
attending the meeting as prescribed. 

(9) The Chairperson may resign his office by giving notice thereof in writing to the Central 
(government and on such resignation being accepted, he shall be deemed to have vacated his 
office. 

(10) On the resignation of the Chairperson or on the vacation of the office of Chairperson for 
any reason, the Central Government may appoint one of the members to officiate as 
Chairperson till a regular Chairperson is appointed in accordance with clause (a) of sub¬ 
section (5). 

fyfeeting of Authority>. 

4. (1) The Authority shall meet at such time and place and shall observe such rules of 

procedure in regard to the transaction of business at its meetings (including the quorum at its 
meetings and the transaction or business of its Standing Committee appointed under sub¬ 
section 7 of section 3) as may be prescribed. 

(2) The Chairperson of the Authority shall preside at the meetings of the Authority. 
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(3) If for any reason the Chairperson is not able to attend any meeting of the Authority, any 
member ot the Authority chosen by the members present at the meeting shall preside at the 
meeting. 

( 4 ) All questions which come before any meeting of the Authority shall be decided by a 
majority of the votes of the members of the Authonty present and voting and in the event of 
equality of votes, the Chairperson of the Authority or in his absence, the person presiding 
shall have and exercise a second or casting vote. 

(5) Every member who is in any way, whether directly, indirectly or personally, concerned or 
interested in a matter to be decided at the meeting shall disclose the nature of his concern of 
interest and after such disclosure, the member concerned or interested shall not attend that 
meeting. 

(6) No act or proceeding of the Authority shall be invalid merely by reason of— 

(a) any vacancy m, or any defect in the constitution of the Authority; or 

(b) any defect in the appointment of a person acting as the Chairperson or a member of the 
Authority; or 

(c) any irregularity in the procedure of the Authority not affecting the merits of the case. 
Committee of Authority. 

5. (1) The Authority may appoint such committees as may be necessary for the efficient 
discharge of its duties and performance of its functions under this Act. 

(2) The persons appointed as members of the committee under sub-section (1) shall be 
entitledto receive such allowances or fees for attending the meetings of the committee as may 
be fixed by the Central Government. 

Officers and employees of Authority. 

6. Subject to such control and restriction as may be prescribed, the Authority may appoint 
such other officers and employees as may be necessary for the efficient performance of its 
functions and the method of appointment, the scale of pay and allowances and other 
conditions of service of such other office, and employees of the Authority shall be such as 
may be prescribed. 

Chairperson to be Chief Executive. 

7. The Chairperson shall be the Chief Executive of the Authority and shall exercise such 
powers and perform such duties as may be prescribed. 

General Functions of Authority. 

8. (1) It shall be the duty of the Authority to promote, by such measures as it thinks fit, the 
encouragement for the development of new varieties of plants and to protect the rights of the 
farmers and breeders. 

(2) In particular, and without prejudice to the generality of the foregoing provisions, the 
measures referred to in sub-section (1) may provide for— 

(a) the registration of extant and new plant varieties subject to such terms and conditions and 
in the manner as may be prescribed; 

(b) developing characterisation and documentation of varieties registered under this Act, 

(c) documentation, indexing and cataloguing of farmers’ varieties; 

(d) compulsory cataloguing facilities for all varieties of plants; 

(e) ensuring that seeds of the varieties registered under this Act are available to the farmers 
flnd providing for compulsory licensing of such varieties if the breeder of such varieties or 
any other person entitled to produce such variety under this Act does not arrange for 
production and sale of the seed in the manner as may be prescribed; 

(f) collecting statistics with regard to plant varieties, including the contribution of any person 
at any time in the evolution or development of any plant variety, in India or in any other 
country, for compilation and publication; 

(g) ensure the maintenance of the National Register of plant variety. 
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Authentication of orders of Authority. 

9. All orders and decisions of the Authority shall be authenticated by the signature of the 
Chairperson or any other member authorised by the Authority in this behalf. 

Delegation. 

10. The Authority may, by general or special order m writing, delegate to the Chairperson, 
any member or officer of the Authority subject to such conditions or limitations, if any, as 
may be specified in the order, such of its powers and functions (except the power to make 
regulations under section 94) under this Act as it may deem necessary. 

Power of Authority'. 

11. In all proceedings under this Act before the Authority or the Registrar— 

(a) the Authonty or the Registrar, as the case may be, shall have all the powers of a civil 
court for the purposes of receiving evidence, administering oaths, enforcing the attendance of 
witnesses, compelling the discovery and production of documents and issuing commissions 
for the examination of witnesses; 

(b) the Authority or the Registrar may, subject to any rules made in this behalf under this Act, 
make such orders as to cost as it considers reasonable and any such order shall be executable 
as a decree of a civil court. 

B. THE REGISTRY, REGISTRATION OF VARIETIES AND CONDITIONS OF 
REGISTRATION 

Registry' and offices thereof. 

12. (1) The Central Government shall establish for the purpose of this Act, a Registry which 
shall be known as the Plant Varieties Registry. 

(2) The head office of the Plant Varieties Registry shall be located in the head office of the 
Authority, and for the purpose of facilitating the registration of plant varieties, there may be 
established, at such places, as the Authority may think fit, branch offices of the Registry. 

(3) The Authority shall appoint a Registrar General of Plant Varieties who shall be entitled to 
such salary and allowances and shall be subject to such conditions of service in respect of 
leave, pension, provident fund and such other matters as may be prescribed. 

(4) The Authority may appoint such number of Registrars as it thinks necessary for 
Registration of plant varieties under the superintendence and direction of the Registrar 
General under this Act and may make regulations with respect to their duties and jurisdiction. 

(5) The term of office and the conditions of service of the Registrars shall be such as may be 
provided by regulations. 

(6) The Authority may, by notification in the Official Gazette, define the territorial limits 
within which a branch office of the Registry may exercise its functions. 

(7) There shall be a seal of the Plant Varieties Registry. 

National Register of Plant Varieties. 

13. (1) For the purposes of this Act, a register called the National Register of Plant Varieties 
shall be kept at the head office of the Registry, wherein shall be entered the names of all the 
registered plant varieties with the names and addresses of their respective breeders, the right 
of such breeders in respect of the registered variety, the particulars of the denomination ot 
each registered variety, its seeds or other propagating material along with specification of 
salient features thereof and such oilier matters as may be prescribed. 

(2) Subject to the superintendence and direction of the Central Government, the register shall 
be kept under the control and management of the Authority. 

(3) There shall be kept at each branch office of the Registry a copy of the register and such 
oilier documents as tile Central Government may, by notification in the Official Gazette, 
direct. 
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CHAPTER III 

A. REGISTRATION OF PLANT VARIETIES 

Application for Registration. 

14. Any person specified m section 16 may make an application to the Registrar for 
registration of any variety— 

(a) of such genera and species as specified under sub-section (2) of section 29; or 

(b) which is an extant variety; or 

(c) which is a farmers' variety. 

Registrable varieties. 

15. (1) A new variety shall be registered under this Act if it conforms to the criteria of 
novelty, distinctiveness, uniformity and stability; 

(2) Notwithstanding anything contained in sub-section (1) an extant variety shall be 
registered under this Act within a specified period if it conforms to such criteria of 
distinctiveness, uniformity and stability as shall be specified under regulations made by the 
Authority 

(3) For the purposes of sub-section (1) and sub-section (2) as the case may be a new variety 
shall be deemed to be— 

(a) novel, if at the date of filing of the application for registration for protection, the 
propagating or harvested matenal of such variety has not been sold or otherwise disposed of 
by or with the consent of its breeder or his successor for the purposes of exploitation of such 
variety— 

(i) in India, earlier than one year, or 

(ii) Outside India in the case of trees or vines earlier than six years, or in any other case, 
earlier than four years; 

before the date of filing such application. 

Provided that a trial of a new variety which has not been sold or otherwise disposed of shall 
not affect the right to protection. 

Provided further that the fact that on the date of filing the application for registration the 
propagating or harvested material of such variety has become a matter of commonly known 
other than through the aforesaid manner shall not affect the criteria of novelty for such 
variety; 

(b) distinct, if it is clearly distinguishable by at least one essential characteristic from any 
another variety whose existence is a matter of common knowledge in any country at the time 
of filing of the application; 

Explanation—For the removal of doubts, it is hereby declared that the filing of an application 
for the granting of a breeder's right to a new variety or for entering such variety in the official 
register of varieties in any convention country shall be deemed to render that variety a matter 
of common knowledge from the date of the application in case the application leads to the 
granting of the breeder's right or to the entry of such variety in such official register, as the 
case may be. 

(c) uniform if subject to the variation that may be expected from the particular features of its 
propagation it is sufficiently uniform in its essential characteristics; 

(d) stable, if its essential characteristics remain unchanged after repeated propagation or, in 
the case a particular cycle of propagation, at the end of each such cycle. 

(4) A new variety shall not be registered under this Act if the denomination given to such 
variety— 

(i) is not capable of identifying such variety; and 

(ii) consists solely of figures; and 
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(iii) is liable to mislead or to cause confusion concerning the characteristics, value identity of 
such variety or the identity of breeder of such variety; or 

(iv) is not different from every denomination which designates a variety of the same botanical 
species or of a closely related species registered under this Act, or 

(v) is likely to deceive the public or cause confusion in the public regarding the identity 0 f 
such variety; 

(vi) is likely to hurt the religious sentiments respectively of any class or section of the citizens 
of India; or 

(vii) is prohibited for use as a name or emblem for any of the purpose mentioned in section 3 
of the Emblems and Names (Protection of Improper Use) Act, 1950; or 

(vhi) is comprised of solely or partly of geographical name: 

Provided that the Registrar may register a variety, the denomination of which comprises 
solely or partly of a geographical name, if he considers that tile use of such denomination in 
respect of such variety is an honest use under the circumstances of the case. 

B. APPLICATION FOR REGISTRATION 

Persons who may make application. 

16. (1) An application for registration under section 14 shall be made by— 

(a) any person claiming to be the breeder of the variety; and 

(b) any successor of the breeder of the variety; or 

(c) any person being the assignee of the breeder of the variety in respect of the right to make 
such application or 

(d) any farmer or group of farmers or community of farmers claiming to be the breeder of the 
variety; 

(e) any person authorised in the prescribed manner by a person specified under clause (a) to 
(d) to make application on his behalf. 

(f) any university or publicly funded agricultural institution claiming to be the breeder of the 
variety. 

(2) An application under sub-section (1) may be made by any of the persons referred to 
therein individually or jointly with any other person. 

Compulsory’ Plant Variety’ denomination. 

17. (1) Every application shall assign a single and distinct denomination to a variety with 
respect to which he is seeking registration under this Act in accordance with the regulations. 

(2) The Authority shall, having regard to the provisions of any international convention or 
treaty to which India has become a party, make regulations governing the assignment of 
denomination to a plant vanety. 

(3) Where the denomination assigned to the variety do not satisfy the requirements specified 
in the regulations, the Registrar may require the applicant to propose another denomination 
within such time as may be provided by such regulations. 

(4) Notwithstanding anything contained in the Trade Mark Act, 1999 a denomination 
assigned to a variety shall not be registered as a trade mark under that Act. 

Form of applicant. 

18. (1) Every application for registration under section 14 shall— 

(a) be with respect to a variety; 

(b) state the denomination assigned to such variety by the applicant; 

(c) be accompanied by an-affidavit sworn by the applicant that such variety does not contain 
any gene or gene sequence involving terminator technology; 

(d) be in such form as may be specified by regulation. 
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(e) contain a complete passport data of the parental lines from which the variety has been 
derived along with the geographical location in India from where the genetic material has 
been taken and all such information relating to the contribution, if any, of any farmer, village 
community, institution or organisation in breeding, evolution or developing the variety 
(0 be accompanied by a statement containing a brief description of the v ariety bringing out 
its characteristics of novelty, distinctiveness, uniformity and stability as required for 

registration. 

(g) be accompanied by such fees as may be prescribed; 

(h) contain a declaration that the genetic material or parental material acquired for the 
breeding, evolving or developing the variety has been lawfully acquired; and 

(i) be accompanied by such other particulars as may be prescribed: 

Provided that in case where the application is for the registration of farmers' variety, nothing 
contained in clause (h) to (i) shall apply in respect of the application and the application in 
such form as may be prescribed; 

(2) Every application referred to in sub-section (a) shall be filed in the office of the Registrar. 

(3) Where such application is made by virtue of a succession or an assignment of the right to 
apply for registration, there shall be furnished at the time of making the application, or within 
such period after making the application as may be prescribed, a proof of the right to make 
the application. 

Test to be conducted. 

19. (1) Every applicant shall, along with the application for registration made under this Act, 
make available to the Registrar such quantities of seeds of a variety for registration of which 
such application is made, for the purpose of conducting tests to evaluate whether such variety 
along with parental material conform to the standards as may be specified by regulations: 
Provided that the Registrar or any person or test centre to whom such seed has been sent for 
conducting test shall keep such seed during his or its possession in such manner and in such 
condition that its viability and quality shall remain unaltered. 

(2) The applicant shall deposit such fee as may be prescribed for conducting tests referred to 
in sub-section (1). 

The tests under sub-section (1) shall be conducted in such manner and by such method as 
may be prescribed. 

Acceptance of application or amendment thereof. 

20. (1) On receipt of an application under section 14, the Registrar may, after making such 
inquiry as he thinks fit with respect to the particulars contained in such application, accept the 
application absolutely or subject to such condition or limitations as he deems fit. 

(2) Where the Registrar is satisfied that the application does not comply with the 
requirements of this Act or any rules or regulations made thereunder, he may, either 

(a) require the applicant to amend the application to his satisfaction; 

(b) reject the application; 

Provided that no application shall be rejected unless the applicant has been given a reasonable 
opportunity of presenting his case. 

Advertisement of application. 

21. (1) Where an application for registration of a variety has been accepted absolutely or 
subject, to conditions or limitations under sub-section (1) of section 20, the Registrar shall, as 
soon as after its acceptance, cause such application together with the conditions or 
limitations, if any, subject to which it has been accepted and the specifications of the variety 
for registration of which such application is made including its photographs or drawings, to 
be advertised in the prescribed manner calling objections front the persons interested m the 
matter. 
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(2) Any person may, within three months from the date of the advertisement of an application 
for registration on payment of the prescribed fee, give notice, in writing in the prescribed 
manner, to the Registrar, of his opposition to the registration. 

(3) Opposition to the registration under sub-section (2) may be made on the following 
grounds, namely:— 

(a) that the person opposing the application is entitled to the breeder s right as against the 
applicant; or 

(b) that the variety is not registrable under this Act; 

(c) that the grant of certificate of registration may not be in public interest; 

(d) that the variety may have adverse effect on environment. 

(4) The Registrar shall serve a copy of the notice of opposition on the applicant for 
registration and, within two months from the receipt by the applicant of such copy of the 
notice of opposition, the applicant shall send to the Registrar in the prescribed manner a 
counter statement of the grounds on which he relies for his application, and if he does not do 
so, he shall be deemed to have abandoned his application. 

(5) If the applicant sends such counter statement, the Registrar shall serve a copy thereof on 
the person giving notice of opposition. 

(6) Any evidence upon which the opponent and the applicant may rely shall be submitted, in 
the manner prescnbed and within the time prescribed, to the Registrar and the Registrar shall 
give an opportunity to them to be heard, if so desired. 

(7) The Registrar shall, after hearing the parties, if so required, and considering the evidence, 
decide whether and subject to what conditions or limitations, if any, the registration is to be 
permitted and may take into account a ground of objection whether relied upon by the 
opponent or not. 

(8) Where a person giving notice of opposition or an applicant sending a counter statement 
after receipt of a copy of such notice neither resides nor carries on business in India, the 
Registrar may require him to give security for the cost of proceedings before him and in 
default of such security being duly given may treat the opposition or application, as the case 
may be, as abandoned. 

(9) The Registrar may, on request, permit correction of any error in, or any amendment of, a 
notice of opposition or a counter statement on such terms as he may think fit. 

Registrar to consider grounds for opposition. 

22. The Registrar shall consider all the grounds on which the application has been opposed 
and after giving reasons for his decision, by order, uphold or reject the opposition. 

C. REGISTRATION OF ESSENTIALLY DERIVED VARIETY 

Registration of essentially derived variety’. 

23. (1) An application for the registration of an essentially derived variety of the genera or 
species specified under sub-section (2) of section 29 by the Central Government shall be 
made to the Registrar by or on behalf of any person referred to in section 14 and in the 
manner specified in section 18 as if for the word "variety" the words "essentially derived 
variety" have been substituted therein and shall be accompanied by such documents and fee 
as may be prescribed. 

(2) When the Registrar is satisfied that the requirements of sub-section (1) have been 
complied with to his satisfaction, he shall forward the application with his report and all the 
relevant document to the Authority. 

(3) On receipt of an application under sub-section (2), the Authority shall get examined such 
essentially derived variety to determine as to whether the essentially derived variety is 3 
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variety derived from the initial variety by conducting 
as may be prescribed. 


such tests and following such procedure 


,4) When the Authonty is satisfied on the report of the test referred to in sub-section ,3) that 

lhe essenUally denved y ne( y h « been derived from the initial variety, it may direct the 
Registrar to register such essentially denved vanety and the Registrar shall comply with the 
direction ot the Authonty. 


(") Where the Auth °rity is not satisfied on the report of the test referred to in sub-section (3) 
that the essentially derived variety has been derived from the initial variety it shall refuse the 
application. 

(6) The rights of the breeder of a variety contained in section 28 shall apply to the breeder of 
essentially derived variety: 

Provided that the authorisation by the breeder of initial variety to the breeder of essentially 
derived variety under, sub-section (2) of section 28 may be subject to such terms and 
conditions as both the parties may mutually agree upon; 

(7) An essentially denved variety shall not be registered under this section unless it satisfies 
the requirements of section 15 as if for the word "variety", the words "essentially derived 
variety" have been substituted therein. 

(8) When an essentially derived variety has been registered by the Registrar in compliance 
with the direction of the Authority under sub-section (4), the Registrar shall issue to the 
applicant a certificate of registration in the prescribed form and sealed with seal of the 
Registry and send a copy thereof to the Authority and to such other authority, as may be 
prescribed, for information. 


CHAPTER IV 

DURATION AND EFFECT OF REGISTRATION AND BENEFIT SHARING 


Issue of certificate of registration. 

24. (1) When an application for registration of a variety (other than an essentially derived 
variety), has been accepted and either— 

(a) the application has not been opposed and the time of notice of opposition has expired; or 

(b) the application has been opposed and opposition has been rejected, the Registrar shall 
register the variety, 

(2) On the registration of the variety (other than an essentially derived variety). The Registrar 
shall issue to the applicant a certificate of registration in the prescnbed form and sealed with 
the seal of the Registry and send a copy to the Authonty for determination of benefit sharing 
and to such other authority, as may be prescribed, for information. The maximum time 
required by the Registrar for issuing the certificate of registration from the date of filing of 
the application for registration of a variety shall such as may be prescribed. 

(3) Where registration of a variety (other than an essentially derived variety), is not completed 
within twelve months from the date of the application by reason of default on the part of the 
applicant, the Registrar may after giving notice to the applicant in the prescribed manner treat 
the application as abandoned unless it is completed within the time specified in that behalf in 
the notice. 

(4) The Registrar may amend the Register or a certificate of registration for the purpose of 
correcting a clerical error or an obvious mistake. 

(5) The Registrar shall have power to issue such directions to protect the interests of a breeder 
against any abusive act committed by any third party during the period between filing of 
application for registration and decision taken by the Authority on such application. 

(6) The certificate of registration issued under this section or sub-section (8) of section 23 
shall be valid for-nine years in the case of trees and vines and six years in the case of other 
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crops and may be reviewed and renewed for remaining period on payment of such fees as 
may be fixed by the rules made in this behalf subject to the condition that the total aggregate 
period of validity shall not exceed— 

(1) in the case of trees and vines, eighteen years from the date of registration of the variety; 

(ii) in the case of extant variety, fifteen years from the date of the notification of that variety 
by the Central Government under section 5 of the Seeds Act, 1966; and 

(iii) in the other cases, fifteen years from the date of registration of the vanety. 

Publication of list of varieties. 

25. The Authority shall, within such intervals as it thinks appropriate, publish the list of 
varieties which have been registered during that intervals. 

Determination of benefit sharing by Authority. 

26. (1) On receipt of a copy of the certificate of registration under sub-section (8) of section 
23 or sub-section (2) of section 24, the Authority shall publish such contents of the certificate 
and invite claims of benefit sharing to the variety registered under such certificate in the 
manner as may be prescribed. 

(2) On invitation of the claims under sub-section (1), any person or group of persons or non¬ 
governmental organisation shall submit its claim of benefit sharing to such variety in the 
prescnbed form within such period, and accompanied with such fee, as may be prescribed. 

(3) On receiving a claim under subsection (2), the Authority shall send a copy of such claims 
to breeder of the variety registered under such certificate and the breeder may, on receipt of 
such copy, submit his opposition to such claim within such period and in such manner as may 
be prescribed. 

(4) The Authority shall, after giving an opportunity of being heard to the parties dispose of the 
claim received under sub-section (2). 

(5) While disposing of the claim under sub-section (4), the Authority shall explicitly indicate 
in its order the amount of the benefit sharing, if any, for which the claimant shall be entitled 
and shall take into consideration the following matters, namely:— 

(a) the extent and nature of the use of genetic material of the claimant in the development of 
the variety relating to which the benefit sharing has been claimed, 

(b) the commercial utility and demand in the market of the variety relating to which the 
benefit sharing has been claimed. 

(6) The amount of benefit sharing to a variety determined under this section shall be 
deposited by the breeder of such variety in the manner referred to under clause (a) of sub¬ 
section (1) of section 45 in the National Gene Fund. 

(7) The amount of benefit sharing determined under this section shall, on a reference made by 
the Authority in the prescnbed manner, be recoverable as an arrear of land revenue by the 
Distnct Magistrate within whose local limits of jurisdiction the breeder liable for such benefit 
shanng resides. 

Breeder to deposit seeds or propagating material. 

27. (1) The breeder shall be required to deposit such quantity of seeds or propagating 
material including parental line seeds of registered variety in the National Gene Bank as may 
be specified in the regulations for reproduction purpose at the breeder's expense within such 
time as may be specified in that order. 

(2) The seeds or propagating material or parental line seeds to be deposited under sub-section 
(1) shall be deposited to the National Gene Bank specified by the Authority. 

Registration to confer right. 

28. (1) Subject to the other provisions of this Act, a certificate of registration for a variety 
issued under this Act shall confer an exclusive right on the breeder or his successor, his agent 
or licensee, to produce, sell, market, distribute, import or export the variety. 


12 



Provided that in the case of an extant variety, unless a breeder or his successor establishes his 
right, the Central Government, and in cases where such extant variety is notified for a State or 
for any area thereof under section 5 of the Seeds Act, 1966 the State Government, shall he 
deemed to be the owner of such right. 

Authorisation of breeder. 

(2) breeder may authorise any person to produce, sell, market or otherwise deal with a variety 
registered under this Act subject to such limitations and conditions as mav be specified in the 
regulations. 

(j) Every authorisation under this section shall be in such tomi as mav be specified bv 
regulations. 

(4) Where an agent or a licensee referred to in sub-section (1) becomes entitled to produce, 
sell, market, distribute, import or export a variety, he shall apply in the prescribed manner 
and with the prescribed fee to the Registrar to register his title and the Registrar shall on 
receipt of application and on proof of title to his satisfaction, register him as an agent or a 
licensee, as the case may be, in respect of the variety for which he is entitled for such right, 
and shall cause particulars of such entitlement and conditions or restrictions, if any, subject to 
which such entitlement is made, to be entered in the Register: 

Provided that when the validity of such entitlement is in dispute between the parties, the 
Registrar may refuse to register the entitlement and refer the matter in the prescribed manner 
to the Authority and withhold the registration of such entitlement until the right of the parties 
in dispute referred to has been determined by the Authority. 

(5) The Registrar shall issue a certificate of registration under sub-section (4) to the 
application after such registration and shall enter in the certificate the brief conditions of 
entitlement, if any, in the prescribed manner, and such certificate shall be the conclusive 
proof of such entitlement and the conditions or restriction thereof, if any. 

(6) Subject to any agreement subsisting between the parties, an agent or licensee of a right to a 
variety registered under sub-section (4) shall be entitled to call upon the breeder or his 
successor thereof to take proceedings to prevent infringement thereof, and if the breeder or 
his successor refuses or neglects to do so within three months after being so called upon, such 
registered agent or licensee may institute proceedings for infringement in his own name as if 
he were the breeder, making the breeder or his successor a defendant. 

(7) Notwithstanding anything contained in any other law, a breeder or his successor so added 
as defendant shall not be liable for any costs unless he enters an appearance and takes part in 
the proceedings. 

(8) Nothing in this section shall confer on a registered agent or registered licensee of a variety 
any right to transfer such a right further thereof. 

(9) Without prejudice to the registration under sub-section (4), the terms of registration 

(a) may be varied by the Registrar as regards the variety in respect of which, or any condition 
or restrictions subject to which, it has effect on receipt of an application in the prescribed 
manner of the registered breeder of such variety, or his successors; 

(b) may be cancelled by the Registrar on the application in the prescribed manner of the 
registered breeder of such variety or his successor or of the registered agent or registered 
licensee of such variety; 

(c) may be cancelled by the Registrar on the application in the prescribed manner of an\ 
person other than the breeder, his successor, the registered agent or the registered licensee on 

any of the following, grounds, namely:— . 

(i) that the breeder of a variety or his successor or the registered agent or registered licensee 
of such variety, misrepresented, or failed to disclose, some fact material to the application for 
registration under sub-section (4) which if accurately represented or disclosed would have 



justified the refusal of the application for registration of the registered agent or registered 
licensee; 

(ii)that the registration ought not to have effected having regard to the right vested in the 
applicant by virtue of a contract in the performance of which he is interested. 

(d) may be cancelled by the Registrar on the application in the prescribed manner of the 
breeder of a registered variety, or his successor on the ground that any stipulation in the 
agreement between the registered agent or the registered licensee, as the case may be. and 
such breeder or his successor regarding the variety for which such agent or licensee is 
registered is not being enforced or is not being complied with; 

(e) may be cancelled by the Registrar on the application of any person in the prescribed 
manner on the ground that the variety relating to the registration is no longer existing. 

(10) The Registrar shall issue notice in the prescribed manner of every application under this 
section to the registered breeder of a variety or his successor and to each registered agent or 
registered licensee (not being the applicant) of such variety. 

(11) The Registrar shall before making any order under sub-section (9) forward the 
application made in that behalf along with any objection received by any party after notice 
under subsection (10) for the consideration of the Authority, and the Authority may, after 
making such enquiry as it thinks fit, issue such directions to the Registrar as it thinks fit and 
the Registrar shall dispose of the application in accordance with such directions. 

Exclusion of certain varieties 

29. (1) Notwithstanding anything contained in this Act, no registration of a variety shall be 
made under this Act in cases where prevention of commercial exploitation of such variety is 
necessary to protect public order or public morality or human, animal and plant life and 
health or to avoid serious prejudice to the environment. 

(2) The Central Government shall, by notification in the Official Gazette, specify the genera 
or species for the purposes of registration of varieties other than extant varieties and farmers' 
varieties under this Act. 

(3) Notwithstanding anything contained under sub-section (2) above and sub-sections (1) and 
(2 ) of section 15, no variety of any genera or species which involves any technology 
including which is injurious to the life or health of human beings, animals or plants shall be 
registered under this Act. . 

Explanation—For the purpose of this sub-section; the expression any "technology" includes 
genetically use restriction technology and terminator technology. 

(4) The Central Government shall not delete any genera or species from the list of genera or 
species specified in a notification issued under sub-section (2) except in public interest. 

(5) Any variety belonging to the genera or species excluded under subsection (4) shall not he 
eligible for any protection under this Act. 

Researcher’s Rights 

30. Nothing contained this Act shall prevent— 

(a) the use of any variety registered under this Act by any person using such variety for 
conducting experiment or research; and 

(b) the use of a variety by any person as an initial source of variety for the purpose of creating 
other varieties: 

Provided that the authorisation of the breeder of a registered variety is required where the 
repeated use of such variety as a parental line is necessary for commercial production of such 
other newly developed variety. 

Special provisions relating to applications for registration from citizens of convention 
countries 

31. (1) With a view to the fulfilment of a treaty, convention or arrangement with any countn 
outside India which affords to citizens of India similar privileges as granted to its own citizen, 
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the Central Government may, by notification in the Official Gazette, declare such country to 
be a convention country for the purposes of this Act. 

( 2) Where a person has made an application for the granting of a breeder's right to a variety or 
for entering such variety in the official register of varieties in a convention countrv and that 
person or any person entitled to make application on his behalf under section 14 or section 23 
makes an application for the registration of such variety in India within twelve months after 
the date on which the application was made in the convention country, such variety shall, if 
registered under this Act, be registered as of the date on which the application was made in 
the convention country and that date shall be deemed for the purposes of this Act to be the 
date of registration. 

(3) Where applications have been made for granting of a breeder's right to a variety or for 
entering such variety in the official register of varieties in two or more convention countries, 
the period of twelve months referred to in the last preceding sub-section shall be reckoned 
from the date on which the earlier or earliest of those application was made. 

(4) Nothing in this Act shall entitle the breeder of a registered variety to infringement of 
rights other than protected under this Act which took place prior to the date of application of 
registration under this Act. 

Provisions as to reciprocity. 

32. Where any country specified by the Central Government in this behalf by notification in 
the Official Gazette under sub-section (1) of section 31 does not accord to citizens of India 
the same rights in respect of the registration and protection of a variety, as it accords to its 
own nationals, no nationals of such country shall be entitled, either solely or jointly with any 
other person, to apply for the registration of a variety or be entitled to get a variety registered 
under this Act. 

CHAPTER V 

SURRENDER AND REVOCATION OF CERTIFICATE AND 
RECTIFICATION AND CORRECTION OF REGISTER 

Surrender of certificate of Registration. 

33. (1) A breeder of a variety registered under this Act may, at any time by giving notice in 
the prescribed manner to the Registrar, offer to surrender his certificate of registration. 

(2) Where such an offer is made, the Registrar shall notify in the prescribed manner every 
registered agent or registered licensee relating to such certificate. 

(3) Any of such agent or licensee may within the prescribed period after such notification 
give notice to the Registrar of his opposition to the surrender and where any such notice is 
given, the Registrar shall intimate the contents of such notice to the breeder of such variety. 

(4) If the Registrar is satisfied after hearing the applicant and all the opponents, if desirous of 
being heard that the certificate of registration may properly be surrendered, he may accept the 
offer and by order revoke the certificate of registration. 

Revocation of protection on certain grounds. 

34. Subject to the provisions contained in this Act, the protection granted to a breeder in 
respect of a variety may, on the application in the prescribed manner of any person interested, 
be revoked by the authority on any of the following grounds, namely: 

(a) that the grant of the certificate of registration has been based on incorrect information 

furnished by the applicant; . . 

(b) that the certificate of registration has been granted to a person who is not eligible for 

protection under this Act; 

(c) that the breeder did not provide the Registrar with such information, documents of 
material as required for registration under this Act; 
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(d) that the breeder has failed to provide all alternative denomination of the variety vvhich is 
the subject matter of the registration to the Registrar in case where the earlier denomination 
of such variety provided to the Registrar is not permissible for registration under this Act; 

(e) that the breeder did not provide the necessary seeds or propagating material to the person 
to whom compulsory licence has been issued under section 48 regarding the variety in respect 
of which registration certificate has been issued to such breeder, 

(f) that the breeder has not complied with the provisions of this Act or provisions of rules or 
regulations made thereunder; 

(g) that the breeder has failed to comply with the directions of the Authority issued under this 
Act; 

(h) that the grant of the certificate of registration is not in the public interest. 

Provided that no such protection shall be revoked unless the breeder is given a reasonable 
opportunity to file objection and of being heard in the matter. 

Payment of annual fee and forfeiture of registration in default thereof 

35. (1) The Authority may, with the prior approval of the Central Government and after 
notification in the Official Gazette, impose a fee to be paid annually, by every breeder of a 
variety, agent and licensee thereof registered under this Act determined on the basis of 
benefit or royalty gained by such breeder, agent or licensee, as the case may be, in respect of 
the variety, for the retention of their registration under this Act. 

(2) If any breeder, agent or licensee fails to deposit the fee referred to in sub-section (1) 
imposed upon him under that sub-section in the prescribed manner up to two consecutive 
years, the Authority shall issue notice to such breeder, agent or licensee and on service of 
such notice if he fails to comply with the direction in the notice, the Authority shall declare 
all the protection admissible under registration certificate issued to such breeder or agent or 
licensee forfeited. 

(3) the arrears of fee imposed under sub-section (1) shall be deemed to be arrears of land 
revenue and shall be recoverable accordingly. 

Power to cancel or change registration and to rectify the Register 

36. (1) On an application made in the prescribed manner to the Registrar by any person 
aggrieved, the Registrar may make such order as he may think fit for cancelling or changing 
any certificate of registration issued under this Act on the ground of any contravention of the 
provisions of this Act or failure of observe a condition subject to which such registration 
certificate is issued. 

(2) Any person aggrieved by the absence or omission from the register of any entry, or by any 
entry in the register without sufficient cause, or by any entry wrongly remaining on the 
register, may apply m the described manner to the Registrar and the Registrar may make such 
order for making, expunging or varying the entry as he may think fit. 

(3) The Registrar may in any proceeding, under this section decide any question that may be 
necessary or expedient to decide in connection with the rectification of the register. 

(4) The Registrar, on his own motion may, after giving notice in the prescribed manner to the 
parties concerned and after giving them an opportunity of being heard make any order 
referred to in sub-section (1) or sub-section (2). 

Correction of Register. 

37. (1) The Registrar may, on an application in the prescribed manner by the breeder of a 
variety registered under this Act— 

correct any error in the register in the name, address or description of such breeder or any 
other entry relating to such variety; 

(b) enter in the register any change in the name, address or description of such breeder; 
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(c) cancel the entry m the register of the variety in respect of which such application is made; 
and make any consequential amendment or alteration m the certificate of registration and for 
that purpose require the certificate ot registration to be produced to him. 

(2) The Registrar may, on application made in the prescribed register by a registered agent or 
a registered licensee of a variety and after notice to the registered breeder of such variety, 
correct any error, or enter any change, in the name, address or descnption of such registered 
agent or registered licensee, as the case may be, in the register or certificate of registration 
under this Act. 

Alteration of denomination of a registered variety. 

j»S. (1) The breeder of a variety registered under this Act may apply in the prescribed manner 
to the Registrar to delete any part or to add to or alter the denomination of such variety in anv 
manner not substantially affecting the identity thereof, and the Registrar may refuse, leave or 
may grant it on such terms and subject to such limitations as he may think fit to avoid any 
conflict with the rights of other breeders of the vaneties registered under this Act. 

(2) The Registrar may cause an application under this section to be advertised in the 
prescribed manner in any case where it appears to him that it is expedient so to do, and where 
he does so, if within the prescribed time from the date of the advertisement any person gives 
notice to the Registrar in the prescribed manner of opposition to the application, the Registrar 
shall, after hearing the parties if so required, decide the matter. 

(3) Where leave is granted under this section, the denomination of the variety as altered shall 
be advertised in the prescnbed manner, unless the application has already been advertised 
under sub-section (2). 

CHAPTER VI 
FARMERS RIGHTS 
Fanner's right. 

(1) Notwithstanding anything contained in this Act, a farmer— 

(i ) Who has bred or developed a new variety shall be entitled for registration and other 
protection in like manner as a breeder of a variety under this Act, 

(li) the fanners' variety shall be entitled for registration as specified in the Article 18(h). 

(in) who is engaged in the conservation of genetic resources of land races and wild relatives 
of economic plants and their improvement through selection and preservation shall be entitled 
in the prescnbed manner for recognition and reward from the National Gene Fund; 

Provided that material so selected and preserved has been used as donors of genes in varieties 
registrable under this Act; 

(i v) Shall be deemed to be entitled to save, use, sow, resow, exchange, share or sell his farm 
produce including seed of a variety protected under this Act in the same manner as he was 
entitled before the coming into force of this Act; 

Provided that the fanner shall not be entitled to sell branded seed of a variety protected under 
this Act. 

Explanation: For the purpose of clause (iv) branded seed means any seed put in a package or 
any other container and labelled in a manner indicating that such seed is of a variety protected 
under this Act. 

(2) Where any propagating material of a variety registered under this Act has been sold to a 
farmer or a group of farmers or any organisation of farmers, the breeder ot such variety shall 
disclose to the farmer or the group of farmers or the organisation of farmers, as the case may 
be, the expected performance under given conditions, and if such propagating material fails 
to provide such performance under such given conditions as the farmer or the group of 
farmers or the organisation of fanners, as the case may be, may claim compensation in the 
prescribed manner before the Authority and the Authority shall after giving notice to the 
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breeder of the variety and after providing him an opportunity to file opposition i n the 
prescribed manner and after hearing the parties, it may direct the breeder of the variety to pay 
such compensation as it deems fit. to the fanner or the group of farmers or the organisation of 
farmers, as the case may be. 

Certain information to be given in application registration. 

40. (1) A breeder or other person making application for registration of any variety under 
chapter III shall disclose in the application the information regarding the use of genetic 
material conserved by any tribal or rural families m the breeding or development of such 
variety. 

(2)If the breeder or such other person fails to disclose any information under sub-section (1), 
the Registrar may after being satisfied that the breeder or such person has wilfully and 
knowingly concealed such information reject the application for registration. 

Rights of communities. 

41. (1) Any person, group of persons (whether actively engaged in farming or not) or any 
governmental or non-governmental organisation may on behalf of any village or local 
community in India, file in any centre notified, with the previous approval of the Central 
Government by the Authority in the Official Gazette any claim attributable to the 
contribution of the people of that village or local community as the case may be in the 
evolution of any variety for the purpose of staking a claim on behalf of such village or local 
community. 

(2) Where any claim is made under sub-section (1), the centre notified under that sub-section 
may verify the claim made by such person or group of persons or such governmental or non¬ 
governmental organisation in such manner as it deems fit and if it is satisfied that such village 
or local community has contributed significantly to the evolution of the variety which has 
been registered under this Act, it shall report its findings to the Authority. 

(3) When the Authority, on a report under sub-section (2) is satisfied, after such enquiry as it 
may deem fit, that the variety with which the report is related has been registered under the 
provision of this Act, it may issue notice in the prescribed manner to the breeder of that 
variety and after providing opportunity to such breeder to file objection in the prescribed 
manner and of being heard, it may subject to any limit notified by the Central Government, 
by order, grant such sum of compensation to be paid to a person or group of persons or 
governmental or non-governmental organisation which has made claim under sub-section (1) 
to the Authority, as it may deem fit. 

(4) Any compensation granted under sub-section (3) shall be deposited by the breeder of the 
vanety in the Gene Fund. 

(5) The compensation granted under sub-section (3) shall be deemed to be an arrear of land 
revenue and shall be recoverable by the Authority accordingly. 

Protection of innocent infringement. 

42. Notwithstanding anything contained in this Act— 

(i) a right established under this Act shall not be deemed to be infringed by a fanner who at 
the time of such infringement was not aware of the existence of such right; and 

(ii) a relief which a court may grant in any suit for infringement referred to in section 65 shall 
not be granted by such court nor any cognizance of any offence under this Act shall be taken 
for such infringement by any court against a farmer who proves, before such court, that at the 
time of the infringement he was not aware of the existence of the right so infringed. 
Authorisation of farmer’s variety. 

43. Notwithstanding anything contained in section 28 and sub-section (6) of section 23, 
where an essentially derived variety is derived from a farmers' variety, the authorisation 
under sub-section (1) of section 28 shall not be given by the breeder of such farmers' variety 
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except with the consent of the farmers or group of farmers or community of farmers who 
have made contribution in the preservation or development of such variety. 

Exemption from fee. 

44. A fanner or group of fanners or village community shall not be liable to pay any fee in 
an\ proceeding before the Authority or Registrar or the Tribunal or the High Court under this 
Act and the rules made thereunder. 

Explanation:—For the purposes of this section, fee for any proceeding includes any fee 
payable for inspection of any document or for obtaining a copy of any decision or order or 
document under this Act or the rules made thereunder. 

Gene Fund. 

45. (1) The Central Government shall constitute a Fund to be called the National Gene Fund 
and there shall be credited thereto — 

(a) the benefit sharing received in the prescribed manner from the breeder of a variety or an 
essentially derived variety registered under this Act or propagating material of such variety or 
essentially derned variety, as the case may be; 

(b) the annual fee payable to the authority by way of ro>alty under subsection (i) of section 
35; 

(c) the compensation deposited in the Gene Fund under sub-section (4) of section 41; 

(d) the contribution from any national and international organisation and other sources. 

(2.) The Gene Fund shall in the prescribed manner be applied for meeting— 

(a) any amount to be paid by wav of benefit sharing under sub-section (5) of section 26; 

(b) the compensation payable under sub-section (3) of section 41; 

(c) the expenditure for supporting the conservation and sustainable use of genetic resources 
including m-situ and ex-situ collections and for strengthening the capability of the Panchayat 
in carrying out such conservation and sustainable use; 

(d) the other expenditures of the schemes relating to benefit shanng, framed under section 46. 
Framing of schemes etc. 

46. (1) The Central Government shall, for the purposes of section 41 and clause (d) of sub¬ 
section (2) of section 45 frame by notification in the Official Gazette, one or more schemes. 

(2) In particular and without prejudice to the generality of the provisions of sub-section (1), 
the scheme may provide for all or any of the following matters, namely;— 

(a) the registration of the claims for the purposes of section 41 under the scheme and all 
matters connected with such registration; 

(b) the processing of such claims for securing their enforcement and matters connected 
therewith; 

(c) the maintenance of records and registers in respect of such claims; 

(d) the utilisation, by way of disbursal (including apportionment) or otherwise, of any 
amounts received in satisfaction of such claims. 

(e) the procedure for disbursal or apportionment by the Authority in the event oi dispute 
regarding such claims; 

(0 the utilisation of benefit shanng for the purposes relating to breeding, discovery or 
development of varieties; 

(g) the maintenance and audit of accounts with respect to the amounts referred to in clause 

(d). 

CHAPTER VII 
COMPULSORY LICENCE 


Power of Authority to make order for compulsory license in certain circumstances. 



47. (1) At any time, after the expiry of three years from the date of issue of a certificate of 
registration of a variety, any person interested may make an application to the Authority 
alleging that the reasonable requirements of the public for seeds or other propagating material 
of the variety have not been satisfied or that the seed or other propagating material of the 
variety is not available to the public at a reasonable price and pray for the grant of a 
compulsory licence to undertake production, distribution and sale of the seed or other 
propagating material of that variety. 

(2) Every application under sub-section (1) shall contain a statement of the nature of the 
applicant's interest together with such particulars as may be prescribed and the facts upon 
which the application is based. 

(3) The Authority, after consultation with Central Government, and if satisfied after giving an 
opportunity to the breeder of such variety, to file opposition and after hearing the parties, on 
the issue that the reasonable requirements of the public with respect to the variety have not 
been satisfied or that the variety is not available to the public at a reasonable pnce, may order 
such breeder to grant a licence to the applicant upon such terms and conditions as it mav 
deem fit and send a copy of such order to the Registrar to register such licence under sub¬ 
section (3) or section 29 on payment of such fee by the applicant as is referred to in that sub¬ 
section. 

H'lien requirement of public deemed to have not been satisfied. 

48. In determining the question as to whether the reasonable requirements of the public for 
seeds of a variety or its propagating matenal as referred to in sub-section (1) or sub-section 
(3) of section 47, the Authority shall take into account— 

(1) the nature of the variety, the time which has elapsed since the grant of the certificate of 
registration of the variety, price of the seed of the variety and the measures taken by the 
breeder or any registered licensee of the variety to meet the requirement of the public; and 
(ii) the capacity, ability and technical competence of the applicant to produce and market the 
variety to meet the requirement of the public. 

Adjournment of application for grant of compulsory license 

49. (1) If the breeder of a variety registered under this Act in respect of which any 
application has been pending before the Authority under section 47 makes a written request 
to the Authority on the ground that due to any reasonable factor, such breeder has been 
unable to produce seed or other propagating material of the variety on a commercial scale to 
an adequate extent till the date of making such request, the Authority may on being satisfied 
that the said ground is reasonable, adjourn the hearing of such application for such period not 
exceeding twelve months in aggregate as it may consider sufficient for optimum production 
of the seed or propagating material of such variety or essentially derived variety, as the case 
may be, by such breeder. 

(2) No adjournment of the application under sub-section (1) shall be granted unless the 
Authority is satisfied that the breeder of the variety registered under this Act in respect ot 
which such application is made has taken immediate measures to meet the reasonable 
requirements of the public for the seeds or other propagating material of such variety. 
Duration of compulsory> licence. 

50. The Authority shall determine the duration of the compulsory licences granted under this 
Chapter and such duration may vary from case to case keeping in view the gestation periods 
and other relevant factors but in any case shall not exceed to the total remaining period of the 
protection of that variety and when a compulsory licence is granted the prescribed authority 
shall in the prescribed manner make available to the licensee of such compulsory licence, the 
reproductive material of the variety relating to such compulsory licence stored in the National 
Gene Bank or any other centre. 

Authority to settle terms and conditions of licence. 
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51. (1) The Authority shall, while determining the terms and conditions of a compulsory 
licence under the provisions of this Chapter, endeavour to secure — 

( 1 ) reasonable compensation to the breeder of the variety relating to the compulsory licence 
having regard to the nature of the variety, the expenditure incurred by such breeder in 
breeding the variety or for developing it and other relevant factors; 

( 11 ) that the compulsory' licensee of such variety possesses the adequate means to provide to 
the farmers, the seeds or its other propagating material of such variety timely and at 
reasonable market price. 

(2) No compulsory licence granted by the Authority shall authorise the licensee to import the 
v ariety relating to such licence or any seed or other propagating material of such variety from 
abroad where such import would constitute an infringement of the rights of the breeder ot 
such variety. 

Revocation of compulsory licence 

52. (1) The Authoritv may on its own motion or on application from an aggrieved person 
made to it in the prescribed form, if it is satisfied that a compulsory licensee registered under 
this Chapter has violated any terms or conditions of his licence or it is not appropriate to 
continue further such licence in public interest, it may after giving such licensee an 
opportunity to tile opposition and of being heard make order to revoke such licence. 

(2) When a licence is revoked under sub-section (1) by an order of the Authority, the 
Authority shall send a copy of such order to the Registrar to rectify the entry' or correct the 
register relating to such revocation and the Registrar shall rectify the entry' or correct the 
register accordingly. 

Modification of compulsoiy licence. 

53. The Authority may on its own motion or on application from the licensee of a compulsory 
licence, after providing the opportunity of being heard to the breeder of the variety registered 
under this Act relating to such compulsory licence, if it considers, in public interest, so to do, 
modify, by order, such terms and conditions as it thinks fit and send a copy of such order to 
the Registrar to correct the entries and register according to such modification and the 
Registrar shall ensure such corrections to be made accordingly. 

CHAPTER VIII 
TRIBUNAL 

Tribunal. __ „ 

54. The Central Government may, by notification m the Official Gazette, establish a Tribunal 

to be known as the Plant Varieties Protection Appellate Tribunal to exercise the jurisdiction, 
powers and authority conferred on it by or under this Act. 

Composition of Tribunal. ^ . , 

55. (1) The Tribunal shall consist of a Chairman and such number of Judicial Members and 

Technical Members as the Central Government may deem tit to appoint. 

(2) A Judicial Member shall be a person who has for at least ten years held a judicial office m 
the territory of India or who has been a member of the Indian Legal Service and has held a 
post in Grade-II of that service or any equivalent or higher post for at least three years or who 
has been an advocate for at least twelve years. 

Explanation:—For the purposes of this sub-section (1), . c 

(i) in computing the period during which a person has held judicial office in the territory of 
India, there shall be included any period, after he has held any judicial office, during which 
the person has been an advocate or has held the office of a member of a tribunal or any post, 
under the Union or a State, requiring special knowledge of law, 



(ii) in computing the period during which a person has been an advocate, there shall be 
included any period during which the person has held judicial office or the office of a 
member of a tribunal or any post, under the Union or a State, requiring special knowledge of 
law after he became an advocate. 

(3) A Technical Member shall be a person who is an eminent agricultural scientist in the field 
of plant breeding and genetics and possesses an experience of at least twenty years to deal 
with plant variety or seed development activity, or who has held the post in the Central 
Government or State Government dealing with plant variety or seed development equivalent 
to the Joint Secretary to the Government of India for at least three years and possesses the 
special knowledge in the field of plant breeding and genetics. 

(4) The Central Government shall appoint a Judicial Member of the Tribunal to be the 
Chairman thereof. 

(5) The Central Government may appoint one of the members of the Tribunal to be the Senior 
Member thereof. 

(6) The Senior member or a Member shall exercise such of the powers and perform such of 
the functions of the Chairman as may be delegated to him by the Chairman by a general or 
special order in writing. 

Appeals to the Tribunal. 

56. (1) An appeal shall be preferred to the Tribunal within the prescnbed period from any— 

(a) order or decision of the Authority or Registrar, relating to registration of a variety; or 

(b) registration as an agent or a licensee of a variety; or 

(c) determining the benefit sharing by the Authority; 

(d) order or decision of the Authority regarding revocation of compulsory licence or 
modification of compulsory licence; or 

(e) order or decision of Authority regarding payment of compensation, made under this Act 
or rules made thereunder. 

(2) Every such appeal shall be preferred by petition in writing and shall be in such form and 
shall contain such particulars as may be prescribed. 

(3) The Tribunal in disposing of an appeal under this section shall have the power to make 
any order which the Authority or the Registrar could make under this Act. 

Orders of the Tribunal. 

57. (1) The Tribunal may, after giving both the parties to the appeal an opportunity of being 
heard, pass such orders thereon as it thinks fit. 

(2) The Tribunal may, at any time within thirty days from the date of the order, with a view to 
rectifying the mistake apparent from the record, amend any order passed by it under sub¬ 
section (1), and shall make such amendment if the mistake is brought to its notice by the 
appellant or the opposite party. 

(3) In every appeal, the Tribunal, where it is possible, hear and decide such appeal within a 
period of one year from the date of filing the appeal. 

(4) The Tribunal shall send a copy of any orders passed under this section to the Registrar. 

(5) The orders of the Tribunal under this Act shall be executable as a decree of a civil court. 
Procedure of Tribunal. 

58. (1) The powers and functions of the Tribunal may be exercised and discharged by 
Benches constituted by the Chairman of the Tribunal from among the Members thereof. 

(2) A bench shall consist of one Judicial Member and one Technical Member. 

(3) If the members of a Bench differ in opinion on any point, the point shall be decided 
according to the opinion of the majority, if there is a majority, but if the members are equally 
divided, they shall state the point or points on which they differ, and the case shall be referred 
to the Chairman for hearing on such point or points by one or more of the other Members and 
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such point or points shall be decided according to the opinion of the majority of the Members 
who have heard the case, including those who first heard it 

(4 ) Subject to the provision of this Act, the Tribunal shall have power to regulate its own 
procedure and the procedure of Benches thereot in all matters arising out of the exercise of its 
powers or the discharge of its functions, including the places at which the Benches shall 
holding their sitting. 

(5) The Tribunal shall, for the purpose of discharging its functions, have all the powers which 
are vested in the Registrar under section 11, and any proceeding before the Tribunal shall 
deemed to be judicial proceeding within the measuring of sections 193 and 22S and for the 
purposes of section 196 of the Indian Penal Code, and the Tribunal shall be deemed to be a 
civil court for all the purposes of section 195 and Chapter XXXV of the code of Criminal 
Procedure, 1973, 

(6) Notwithstanding anything contained in any other provisions of this Act or in any other 
law for the time being in force, no interim order (whether by way of injunction or stay or anv 
other manner) shall be made on, or in any proceedings relating to an appeal unless— 

(a) copies of such appeal and of all documents in support of the plea for such interim order 
are furnished to the party against whom such appeal is made or proposed to be made; and 

(b) opportunity is given to such party to be heard in the matter. 

Transitional provision. 

59. Notwithstanding anything contained in this Act, till the establishment of the Tribunal 
under section 54, the Intellectual Property Appellate Board established under section 83 of 
the Trade Marks Act, 1999 shall exercise the jurisdiction, powers and authority conferred on 
the Tribunal under this Act subject to the modification that in any Bench of such Intellectual 
Property Appellate Board constituted for the purpose of this section, for the Technical 
Member referred to in subsection (2) of section 84 of the Trade Marks Act, 1999, the 
Technical Member shall be appointed under this Act and he shall be deemed to be the 
Technical Member for constituting the Bench under the said sub-section (2) of section 84 for 
the purposes of this Act. 

CHAPTER IX 

FINANCE, ACCOUNTS AND AUDIT 
Grants by Central Government. 

60. The Central government may, after due appropriation made by Parliament by law in this 
behalf, make to the Authority grants and loans of such sums of money as the Central 
Government may think fit for being utilised for the purposes of this Act. 

Authority Fund. 

61. (1) There shall be constituted a fund to be called the Protection of Plant Varieties 
Authority Account and there shall be credited thereto— 

(a) all grants and loans made to the Authority by the Central Government under section 60; 

(b) all fees received by the Authority and the Registrars except the annual fee determined on 
the basis of benefit or royalty under subsection (1) of section 35; 

(c) all sums received by the Authority from such other sources as may be decided upon by the 
Central Government. 

(2) The Protection of Plant Varieties Authority Account shall be applied for meeting 

(a) the salaries, allowances and other remuneration of the Chairperson, officers and other 
employees of the Authority and allowances, if any, payable to the members, 

(b) the other expenses of the Authority in connection with the discharge of its functions and 
for purposes of this Act. 

Budget, accounts and audit. 


23 



62. (1) the Authority shall prepare a budget, maintain proper accounts and other relevant 
records (including the accounts and other relevant records of the Gene Fund) and prepare an 
annual statement of account in such form as may be prescribed by the Central Government m 
consultation with the Comptroller and Auditor-General of India. 

(2) The accounts of the Authonty shall be audited by the Comptroller and Auditor-General of 
India at such intervals as may be specified by him and any expenditure incurred in connection 
with such audit shall be payable by the Authority to the Comptroller and Auditor-General of 
India. 

(3) The Comptroller and Auditor General of India and any other person appointed by him in 
connection with the audit of the accounts of the Authority shall have the same right and 
privileges and authority in connection with such audit as the Comptroller and Auditor 
General generally has in connection with the audit of the government accounts and, m 
particular, shall have the right to demand the production of books, accounts, connected 
vouchers and other documents and papers and to inspect any of the offices of the Authority. 

(4) The accounts of the Authority as certified by the Comptroller and Auditor General of 
India or any other person appointed by him in his behalf together with the audit report 
thereon shall be forwarded annually to the Central Government and that Government shall 
cause the same to be laid before each House of Parliament. 

Financial and administrative powers of the Chairperson 

63. The Chairperson shall exercise such financial and administrative powers over the 
functions of the Authonty as may be prescnbed: 

Provided that the Chairperson shall have the authority to delegate such of his financial and 
administrative powers as he may think fit to a member or any other officer of the Authority 
subject to the condition that the member or such officer shall, while exercising such delegated 
powers, continue to be under the direction, control and supervision of the Chairperson. 

CHAPTER X 
A. INFRINGEMENT 

Infringement. 

64. Subject to the provisions of this Act, a right established under this Act is infringed by a 
person— 

(a) who, not being the breeder of a variety registered under this Act or a registered agent or 
registered licensee of that variety, sells, exports, imports or produces such variety without the 
permission of its breeder or within tile scope of a registered licence or registered agency 
without permission of the registered licensee or registered agent, as the case may be; 

(b) who uses, sells, exports, imports or produces any other variety giving such variety, the 
denomination identical with or deceptively similar to the denomination of a variety registered 
under this Act in such manner as to cause confusion in the mind or general people in 
identifying such variety so registered. 

Suit for infringement etc. 

65. (1) No suit— 

(a) for the infringement of a variety registered under this act; or 

(b) relating to any right in a variety registered under this Act, 

shall be instituted in any court inferior to a District Court having jurisdiction to try the suit. 

(2) For the purpose of clauses (a) and (b) of sub-section (1), "District court having 
jurisdiction" shall mean the District Court within the local limit of whose jurisdiction the 
cause of action arises. 

Relief in suits for infringement. 
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(,(>. (1) The relief which a court may grant in any suit for infringement referred to m section 
65 includes an injunction and at the option of the plaintiff, either damages or a share of the 
pro tits. 

(2) The order of injunction under sub-section (1) may include an ex-parte injunction or any 
interlocutory order for any of the following matters, namely:_ 

(a) for discovery of documents; 

(b) preserving of infringing variety or documents or other evidence which are related to the 
subject matter of the suit; 

(c) attachment of such property of the defendant which the court deems necessary' to recover 
damages, costs or other pecuniary remedies which may be finally awarded to the plaintiff. 
Opinion of scientific adviser. 

67. (1) When the court has to form an opinion upon any question of fact or a scientific issue, 
such court may appoint an independent scientific adviser to suggest it or to enquire and report 
upon the matter to enable it to from the desired opinion. 

(2) The scientific adviser may be paid such remuneration of expenses as the court mav fix. 

B. OFFENCES, PENALTIES AND PROCEDURE 
Prohibition to apply the denomination of a registered variety. 

68. (1) No person other than the breeder ot a variety registered under this Act or a registered 
licensee or registered agent thereot shall use the denomination of that variety in the manner 
as may be prescribed. 

(2) A person shall be deemed to apply the denomination of a variety registered under this Act 
w ho— 

(a) applies it to the variety itself; or 

(b) applies it to any package in or with which the variety is sold, or exposed for sale, or had in 
possession such package for sale or for any purpose of trade or production; or 

(c) places, encloses or annexes the variety which are sold, or exposed for sale, or had in 
possession for sale or for any purpose of trade or production, in or with any package or other 
thing to which the denomination of such variety registered under this Act has been applied; or 

(d) uses the denomination of such variety registered under this Act in any manner reasonably 
likely to lead to the belief that the variety or its propagating material in connection with 
which it is used is designated or described by that denomination; or 

(e) in relation to the variety uses such denomination in any advertisement, invoice, catalogue, 
business letter, business paper, price list or other commercial document and such variety is 
delivered to a person in pursuance of a request or order made by reference to the 
denomination as so used. 

(3) A denomination shall be deemed to be applied to a variety whether it is woven in, 
impressed on, or otherwise worked into, or annexed or affixed to, such variety or to any 
package or other thing. 

Meaning offalsely applying the denomination of a registered variety. 

69. (1) A person shall be deemed to falsely apply the denomination of a variety registered 
under this Act who, without the assent of the breeder of such variety 

(a) applies such denomination or a deceptively similar denomination to any variety or any 
package containing such variety. 

(b) uses any package bearing a denomination which is identical with or decepti\ely similar to 
the denomination of such variety registered under this Act, for the purpose of packing, filling 
or wrapping therein any variety other than such variety registered under this Act. 

(2) any denomination of a variety registered under this Act falsely applied as mentioned in 
sub-section (1), is in this Act referred to as false denomination. 
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the consent or connivance of, or that the commission of the offence is attributable to any 
neglect on the part of, any director, manager, secretary or other officer of the company, such 
director, manager, secretary or other officer shall also be deemed to be guilty of that offence 
and shall be liable to be proceeded against and punished accordingly. 

Explanation — For the purpose of this section— 

(a) "company" means any body corporate and includes a firm or other association of 
individuals; and 

(b) "director", in relation to a firm, means a partner in the firm. 


CHAPTER XI 
MISCELLANEOUS 

Protection of security of India. 

78. Notwithstanding anything contained in this Act, the Authority or the Registrar shall— 

(a) not disclose any information relating to the registration of a variety or any application 
relating to the registration of a variety under this Act, which is considered prejudicial to the 
interest of the security of India; and 

(b) take any action regarding the cancellation of registration of such varieties registered under 
this Act which the Central Government may by notification in the Official Gazette specify in 
the interest of the secunty of India. 

Explanation:— For the purpose of this section, the expression "secunty of India" means any 
action necessary for the security of India which relates to the use of any produce of any 
variety registered under this Act directly or indirectly for the purposes of war or military 
establishment or for the purposes of war or other emergency in international relations. 
Implied warranty on sale of registered variety, etc. 

79. Where a denomination of a variety or its propagating material or essentially derived 
variety or its propagating material registered under this Act has been applied to the variety or 
its propagating material or essentially derived variety or its propagating material, as the case 
may be, on sale or in the contract for sale of such variety or its propagating material or 
essentially derived variety or its propagating material, as the case may be, seller shall be 
deemed to warrant that the denomination is a genuine denomination and not falsely applied, 
unless the contrary is expressed in writing signed by or on behalf of the seller and delivered 
at the time of the sale of the variety or its propagating material or essentially derived variety 
or its propagating material, as the case may be, on contract to and accepted by the buyer. 
Death of party ’ to a proceeding. 

80. If a person who is a party to a proceeding under this Act (not being proceeding in a court) 
dies pending the proceeding, the Authority or the Registrar, as the case may be, may, on 
request, and on proof to the satisfaction of such Authority or Registrar, of the transmission of 
the interest of the deceased person, substitute in the proceedings his successor in interest in 
his place, or, if the Authority or the Registrar is of opinion that the interest of the deceased 
person is sufficiently represented by the surviving party, permit the proceedings to continue 
without the substitution of his successor in interest. 

Right of registered agent and registered licensee to institute suit. 

81. The registered agent or the registered licensee of a variety or its propagating material or 
essentially derived variety or its propagating material registered under this Act may institute 
appropriate proceedings in the court under this Act on behalf of the breeder of such variety or 
its propagating material or essentially derived variety or its propagating material, as the case 
may be, if such agent or licensee has been authorised in the prescribed manner by such 
breeder for doing so. 

Evidence of entry in register, etc., and things done by authority and the registrar. 
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S_. (1) A copy ot any entry in the register, or ot any document issued under this Act 
purporting to be certified by the Authority or the Registrar and sealed with the seal of such 
Registiar or the Authority, as the case may be, shall be admitted in evidence m all courts and 
m all proceedings without turther proof or production ot the orminal. 

(2) A certificate purporting to be under the hand of the Authority or the Registrar, as the case 
may be, as to any entry, matter or things that such Authority or the Registrar is authorised by 
this Act or the rules to make or do shall be prima facie evidence of the entry' having been 
made, and of the content thereof, or of the matter or things having been done or not done. 
Authority and registrar and other officers not compellable to production of register, etc. 

S3. The Authority or the Registrar or any officer working under the Authority or the 
Registrar, as the case may be, shall not, in any legal proceedings be compelled to produce the 
register or any other document in its or his custody, the content of which can be proved bv 
the production of a certified copy issued under this Act in the prescribed manner or to appear 
as a witness to prove the matter therein recorded unless by order of the court, as the case may 
be, made for special case. 

Document open to public inspection. 

84. Any person may, on an application to the Authority or the Registrar, as the case may be, 
and on payment of such fee as may be presenbed, obtain a certified copy of any entry in the 
register or any other document in any proceedings under this Act pending before such 
Authority or Registrar or may inspect such entry' or document. 

Report oj the Authority and the Registrar to be placed before Parliament. 

85. The Central Government shall cause to be placed before both Houses of Parliament once 
a year a report regarding the performance of the Authority under this Act. 

Government to be bound 

86. The provisions of this Act shall be binding on the Government. 

Proceedings before authority 

87. All proceedings before the Authority or the Registrar, as the case may be, relating to 
registration of variety or essentially derived variety, registration of agent, registration of 
licence or registration of compulsory licensing under this Act shall be deemed to be judicial 
proceedings within the meaning of section 193 and 228 and for the purpose of section 196 of 
the Indian Penal Code and the Authority or the Registrar, as the case may be, shall be deemed 
to be a civil court for the purpose of section 195 and Chapter XXVI of the Code of Criminal 
Procedure, 1973. 

Protection of action taken in good faith. 

88. No suit, prosecution or other legal proceedings shall lie against the Central Government, 
or against the Chairperson, or members, or the Registrar or any person acting under such 
Government, Authority, or Registrar under the provisions of this Act, for anything which is 
done in good faith or intended to be done in pursuance of this Act or any rule, regulation, 
scheme or order made thereunder. 

Bar of jurisdiction 

89. No civil court shall have jurisdiction in respect of any matter which the Authority or the 
Registrar or the Tribunal is empowered by or under this Act to determine. 

Member and staff of Authority etc. to be public servants. 

90. The Chairperson, members and the officers and other employees of such Authority and 
the Registrar-General and the officers and other employees working under him shall be 
deemed to be public servants within the meaning of section 21 of the Indian Penal Code. 
Exemption from tax on wealth and income. 

91. Notwithstanding anything contained in the Wealth-tax Act, 1957, the Income-tax Act, 
1961, or any other enactment for the time being in force relating to tax on wealth, income. 
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profits or gains, the Authority shall not be liable to pay wealth tax, income tax or any other 
tax in respect of their wealth, income, profits or gains derived. 

Act to have overriding effect. 

92. The provisions of this Act shall have effect notwithstanding anything inconsistent 
therewith contained in any other law for the time being in force or in any instrument having 
effect by virtue of any law other than this Act. 

Power to remove difficulties. 

93. (1) If any difficulty arises in giving effect to the provisions of this Act, the Central 
Government may, by order, published in the Official Gazette, make such provisions not 
inconsistent with the provisions of this Act as may appear to be necessary for removing the 
difficulty; 

Provided that no order shall be made under this section after the expiry of two years from the 
date of commencement of this Act. 

(2) Every order made under sub-section (1) shall be laid before each House of Parliament. 
Power to make regulations. 

94. (1) The Authority may, with the previous approval of the Central Government, by 
notification in the Official Gazette make regulations consistent with this Act and the rules 
made thereunder to carry out the provisions of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such 
regulations may provide for all or any of the following of this Act. 

(a) duties and jurisdiction of Registrars under sub-section (4) of section 12; 

(b) the terms of office and the conditions of service of the Registrars under sub-section (5) of 
section 12; 

(c) the criteria of distinctiveness, uniformity and stability for registration of extant variety 
under sub-section (2) of section 15; 

(d) the manner in which a single and distinct denomination to a variety shall be assigned by 
the applicant under sub-section (1) of section 16; 

(e) matters governing the assignment of denomination of variety under sub-section (2) of 
section 17; 

(f) the time within which the Registrar may require the applicant to propose another 
denomination under sub-section (3) of section 17; 

(g) the form of application under clause (d) of sub-section (1) of section 18; 

(h) the standards for evaluating seeds during tests under sub-section (1) of section 19; 

(i) to specify the quantity of seeds or other propagating material including parental line seeds 
to be deposited by a breeder under section 27; 

(j) the limitations and conditions subject to which a breeder may authorise a person to sell, 
market or otherwise deal with variety under sub-section (2) of section 28; 

(k) the form for authorisation under sub-section (3) of section 28. 

Power of the Central Government to make rules. 

95. (1) The Central Government may, by notification in the Official Gazette, make rules to 
carry out the provisions of this Act. 

(2) In particulars, and without prejudice to the generality of the foregoing powers, such rules 
may provide for all or any of the following matters, namely— 

(i) the terms of office of the Chairperson and the manner of filling the post under sub-section 
(6) of section 3; 

(ii) the salary and allowances of the Chairperson and his conditions of service in respect of 
leave, pension, provident fund and other matters under sub-section (7) of section 3; 

(iii) the time and place of meetings of the Authority and the rules of procedure in regard to 
the transaction of business at its meetings (including the quorum at its meetings) and the 



transaction of business of its Standing Committee appointed under sub-section (7) of section 
3 under sub-section Cl) of section 4; 

{iv) the control and restriction regarding appointment of the officers and employees of the 
Authority and the method of such appointment, scale of pay and allowances and other 
conditions of service under section 6; 

(v) the powers and duties of the chairperson under section 7; 

(vi) the terms and conditions subject to which and the manner in which the measures referred 
to m sub-section (1) of section 8 may provide for the registration of extant or new varieties 
under clause (a) of subsection (2) of that section; 

(vii) the manner for arranging production and sale of the seeds under clause (d) of sub-section 
(2) of section 8; 

(v in) the salary and allowances of Registrar-General of Plant Varieties and the conditions of 
service in respect of his leave, pension, provident fund and other matter under sub-section (3) 
of section 12; 

(ix) the matters to be included in the National Register of Plant Varieties under sub-section 
(1) of section 13; 

(x) the manner of authorising a person under clause (e) of sub-section (1) of section 16; 

(xi) the fee under clause (g) and the other particular under clause (i) which shall accompany 
the application under sub-section (1) of section 18; 

(xn) the period within which after making application a proof of the right to make the 
application is to be furnished under sub-section (3) of section 18; 

(xiii) the form of application under provision to section (1) of section 18; 

(xiv') the fee to be deposited by applicant under sub-section (2) of section 19; 

(xv) the manner and method of conducting the tests referred to in sub-section (1), under sub¬ 
section (3) of section 19; . . 

(xvi) the manner of advertising specifications of variety for registration including its 

photograph or drawing under sub-section (1) of section 21, . 

(xvii) the manner of making application and the fee payable for allowing further period to 
give notice and the manner of giving notice under sub-section (2) of section -1, 

(xviii) the manner of sending counter statement under sub-section (4) of section 21; 

(xix) the manner of submitting evidence and the time within which such evidence may be 

submitted under sub-section (6) of section 21; 

(xx) the documents and the fee which shall accompany the application under sub-section U) 

(xxi) the tests to be conducted and the procedure to be followed under sub-section (4) o 


section 23; . 

(xxu) the form of a certificate of registration and the other authority to which a copy thereto 

shall be sent under sub-section (9) of section 24; 

(xxiii) the form of a certificate of registration and the other authority to which a copy thereto 
and the maximum time for issuing the certificate ot registration shall be sent under sub¬ 


section (2) of section 24; 

(xxiv) the manner of giving notice to the applicant under sub-section (3) ot section 

(xxv) the contents of the certificate and the manner of publishing such contents and inviting 

claim of benefits sharing under sub-section (1) of section 26; . , 

(xxvi) the form for submitting claims of benefit sharing and the fee to be accompanied 

therewith under sub-section (2) of section 26; 

(xxvii) the manner in which and the time within which opposition to claims shall be 

submitted under sub-section (3) of section 26; r 

(xxviii) the fee payable for renewal or further renewal of period of validity of certificate of 
registration under sub-section (6) of section 26; 
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(xxix) the manner of making reference under sub-section (7) of section 26, 

(xxx) the manner of making an application for registration for title and the fee to be 
accompanied therewith under sub-section (4) of section 28, 

(xxxi) the manner of referring the disputes regarding registration of entitlement under sub¬ 
section (4) of section 28; 

(xxxii) the manner to enter into a certificate the brief conditions of entitlement under sub¬ 
section (5) of section 28; 

(xxxiii) the manner of making an application for varying the terms of registration under 
clause (a), of sub-section (9) of section 28; 

(xxxiv) the manner of making an application by the registered breeder and certain others for 
cancellation of terms of registration under clause (b) of sub-section (9) of section 28; 

(xxxv) the manner of application by any person other than the breeder, his succession, the 
registered agent or the registered licensee for cancellation of terms of registration under 
clause (c) of sub-section (9) of section 28; 

(xxxvi) the manner of application for cancellation of the terms of registration under clause (d) 
of sub-section (9) of section 28; 

(xxxvii) the manner of application for cancellation of the terms of registration under clause 
(e) of sub-section (9) of section 28; 

(xxxviii) the manner to issuing notice to Registered breeder, and certain others under sub¬ 
section (10) of section 28; 

(xxxix) the manner of giving notice to the Registrar under sub-section (1) of section 33; 

(xl) the manner of notifying to the registered agent or registered licensee under sub-section 
(2) of section 33; 

(xli) the period within which the notice of opposition under sub-section (3) of section 33 may 
be given; 

(xlii) the manner of making application under section 34; 

(xliii) the manner depositing fee payable under sub-section (2) of section 35; 

(xliv) the manner of making application under sub-section (1) of section 36; 

(xlv) the manner of applying to the Registrar under sub-section (2) of section 36; 

(xlvi) the manner of giving notice under sub-section (4) of section 36; 

(xlvii) the manner of application under sub-section (1) of section 37; 

(xlviii) the manner of making application under sub-section (2) of section 37; 

(xlix) the manner to apply to the Registrar under sub-section {1) of section 38; 

(1) the manner of advertising application and to give notice to the Registrar, and the time from 
the date of the advertisement within which a person may give such notice under sub-section 

(2) of section 38; 

(li) the manner of advertising the denomination of the variety under sub-section (3) of section 
38; 

(lii) the manner of claiming compensation and filing of opposition under sub-section (2) of 
section 39; 

(liii) the manner of recognition and reward from the National Gene Fund under clause (2) of 
section 42; 

(liv) the particulars to be contained in the application under sub-section (2) of section 47; 

(lv) the authority and the manner in which such authority shall make available to the 
compulsory licensee the reproduction material of the variety under section 50; 

(lvi) the form for making application under sub-section (1) of section 52; 

(lvii) the period within which an appeal shall be preferred under section 56; 

(lviii) the form of petition and the particulars which such petition shall contain under sub¬ 
section (3) of section 56; 

(lix) the manner of issuing notice and filing objection under sub-section (3) of section 41; 
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(lx) the manner of receiving benefit sharing under clause (9) of subsection (I) of section 45; 
(lxi) the manner for applying Gene Fund under sub-section (2) of section 45; 

(Ixii) the period within which an appeal shall be made under sub-section (1) of section 60; 
(Ixiii) the torm of petition and the particulars which such petition shall contain under sub¬ 
section (2) of section 60; 

(lxiv) the form for preparing annual statement of accounts under sub-section (1) of section 
62 ; 

(lxv) the financial and administrative powers which the Chairperson shall exercise under 
section 63; 

(lxvi) the manner of using the denomination of a variety under sub-section (1) of section 6S; 
(lxvii) the manner of authorising registered agent or registered licensee under section 81; 
(lxviii) the manner of issuing certified copv of Register, or anv other document under section 
83; 

(Ixix) the fee payable for obtaining a certified copy of any entry' in the Register, or any other 
document under section 84; 

(lxx) any other matter which is to be , or may be, prescribed or in respect of which this Act 
makes no provision or makes insufficient provision and provision, is, in the opinion of the 
Central Government, necessary for the proper implementation of this Act. 

Rules, regulations and schemes to be laid before Parliament. 

96. Every rule and every regulation and every scheme made under this Act shall be laid, as 
soon as may be after it is made, before each House of Parliament, while it is in session, for a 
total period of thirty days which may be comprised in one session or in two or more 
successive session, and if, before the expiry of the session immediately following the session 
or the successive sessions aforesaid, both Houses agree in making any modification in the 
rule or regulation or scheme or both Houses agree that the rule or regulation or scheme 
should not be made, the rule or regulation or scheme shall thereafter have effect only in such 
modified form or be of no effect, as the case may be; so, however, that any such modification 
or annulment shall be without prejudice to the validity of anything previously done under that 
rule or regulation or scheme. 
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